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ABSTRACT
The purpose of this paper is to analyze the benefits and costs of liberalizing distribution service in Ethiopia. Distribution service is defined based on the sub-sectors it constitutes under the (WTO) classification system. Retail, wholesale, franchise and commission agent are the four sub sectors of distribution service. Distribution service is one of the sectors in service which is highly restricted globally. Ethiopia is in a long overdue accession process to accede to the World Trade Organization for over a decade now. The country is expected to table down its offer in the service sector. Distribution service highly contributes to both employment and the GDP of Ethiopia. The pros and cons of liberalization of distribution service in Ethiopia is studied under this paper by dealing with each of the modes of supply as classified by the WTO. Hence, it is analyzed that, the entry of foreign services in the distribution service enhances consumer welfare. On the contrary, the down side of liberalization lays on the fact that it might wipeout domestic service suppliers. The findings of the study show that distribution service is highly restricted in Ethiopia. Given the growing demand for consumer goods due to population growth Ethiopia should consider liberalizing its policy on distribution service. Looking at the experience from other countries, the study found that there is a growing trend of liberalization of distribution service both in developing and least developed countries. 
Chapter One  
1.1 Introduction 
Distribution service is a pivotal sector in the economy of both developed and developing nations.  It is a bridge between producers and consumers. Distribution service is essential in setting price and hence it affects the channel of trade in goods. The sector comprises 10-20% of the GDP, 15-30% of employment and close to or above 40% of the total number of enterprises in most countries in both developed and developing nations.
 The sector is also growing at fastest rate in the past few years with the increase in production and productivity. The growth and the distribution of the sector vary from country to country.
  

In developed countries multiple chains of retail shops and affiliated systems are larger contributors for the distribution sector.
 These are big enterprises with high employment and turn over.
 The reverse is true in the distribution sector in developing nations, where the sector is dominated by independent shops and family based retail services.
 The later is characterized by inefficiency when compared to the former one. However, it accommodates high number of employees. Large establishments are more efficient, provide choices to consumers and are able to better organize their functions. Moreover, large scale distribution is characterized by high labor productivity. Small scale distribution services also manifest fragmented market structure with low level of sale per outlet.

The classification of distribution service under the WTO classification system constitutes commission agent, franchise, retail and wholesale.
 All these services are crucial in ensuring consumer welfare. The efficient the services, the higher the consumer welfare would be. Healthy competitive condition in distribution service ensures the availability of wide variety of goods and price competition for consumers. In fact, one of the backdrops in liberalizing the sector is the need to boost consumer welfare.
 On the contrary, restriction on the sector restricts competition and results in misallocation of resources and economic costs.
 Nonetheless, the efficiency of this sector depends not only on absence of trade barriers but also in the availability of infrastructure. For instance, the penetration of internet service in a country determines the extent to which e-commerce can be used as a platform for transactions. Likewise, efficient transportation and road networks are essential for an efficient distribution service. 

Looking at the level of commitment under the World Trade Organization (WTO), distribution sector is one of the sectors with higher trade barriers in international trade in services.
 Trade in service is defined in terms of modes of supplies under the WTO General Agreement on Trade in Services (GATS) and there are four modes of supplies of trade in servicesfire. Article I.2 of the General Agreement on Trade in Services states “for the purpose of this agreement, trade in services is defined as the supply of a service: 

A) From the territory of one member to the territory of any other member,

B) In the territory of one member for a consumer from any other member,

C) By a service supplier of one member, through commercial presence in the territory of any other member and,

D) By a service supplier of one member, through the presence of natural persons of a member in the territory of any other member.”

For the purpose of convenience these modes of supplies are termed as cross border supply (mode one), consumption abroad (mode two), commercial presence (mode three) and temporary movement of natural persons (mode four) respectively. Much of the restrictions and of course the vital ones are imposed on mode three; commercial presence. Yet, the other modes are also stringently restricted. For instance, mode one is highly restricted; on average up to 33%, by developed countries.
 Likewise, mode four is highly restricted in developed as well as developing nations based on immigration policies which go beyond GATS restriction per se.
 Cross sectoral study on restriction of mode three trade in services indicates that, restrictions in developing countries can reach up to 78% in Thailand, 63% in South Korea and 48% in Philippines, yet the restriction is lower than other services such as communication and broadcasting.
 On the other hand, least developed countries such as Burundi have rigorously liberalized the sector upon acceding to WTO.
 There are a number of socio-economic concerns to take into consideration either in restricting or liberalizing the sector. Limiting the number of outlets, zoning, regulations in relation to urban planning and domestic employment are some of the concerns.

In Ethiopian context, there are a number of legal rules that come into picture when dealing with the existing incumbents in distribution sector. These include, among others, business license requirements, competition laws, commercial regulations, investment laws and urban planning laws. Apart from assessing the impact of such laws; it is important to analyze the investment policy approach on whether liberalization will benefit the Ethiopian economy. Hence, the current study scrutinizes the existing domestic legal regime and its incumbents on distribution services. Equally important is the need to examine the level of liberalization the country should commit to upon acceding to the WTO so as to enhance the benefits out of it.

1.2 Statement of the Problem 

Efficiency is the driving force behind the need for liberalization of economic sectors there by it contributes to social development.
 The ability of the global economy to operate by itself in maintaining balanced demand and supply is to a large extent distorted by restrictions.
 The same holds true for distribution service. Mode one and two distribution service is restricted based on foreign exchange limitation and discriminatory taxation.
 Moreover, mode two can be restricted based on exit visa requirements yet mode two is most liberalized mode of supply under the WTO.
 There are a number of restrictions on mode three; reserving the sector for domestic service suppliers or nationality requirement, is the major one.

In Ethiopia distribution service in retailing, wholesale and commission agent is one of the sectors reserved for domestic investors.
 Whether reserving the sector for domestic investors is the right policy approach to ensure efficient economy in Ethiopia is worth analyzing. The fundamental rationale here is the fact that such restriction artificially increases price and reduces consumer welfare, product quality and safety, convenience and variety of choice.
 The suggested solution might not be as clear as black and white as there are pressing needs of consumer welfare on the one hand and the infant industry argument on the other.

Looking at the specific modes and sectors it is essential to deal with each of the distribution services and how Ethiopia should commit while acceding to WTO. Cross border supply under mode one and consumption abroad under mode two can be used as means of trade in retail services, wholesale and commission agency. Liberalizing mode one requires access to foreign exchange and e-commerce which are restricted for fiscal reasons. Yet, restriction might narrow down consumer options.

In the same manner as mode one, mode two is restricted for fiscal reasons through limits on foreign exchange. As there is limited hard currency in the country it might be wise to maintain such restriction. However, lately, people travelling to the Middle Eastern countries to purchase products and sell it to domestic consumers have become common.
 

Mode three is an investment type which can be available means to all type of distribution services. The restriction imposed directed against foreign investors is basically to protect domestic service suppliers. The stiff competition following the proliferation of distributors as a result of liberalization may drive many domestic suppliers out of market.
 On the other hand, restriction increases the leverage for distributors to set price and there by increases distribution margin which will have a clear impact on the price of products.
 In absence of strong purchasing power among majority of Ethiopian society, this highly reduces the consumer welfare.

Distribution service under mode four can be rendered through movement of natural person to the country either as independent service supplier or employee of the service supplier. Restriction under this mode presupposes employment opportunity to domestic residents. The rationale behind such restrictions is to reserve the domestic labor market to nationals. Furthermore, opening Foreign Direct Investment (FDI) under mode three provides employment opportunity that can be accrued from new investments. Exposing the domestic labor market for the foreign labor force after liberalizing mode three would be exorbitant. However, the restrictions greatly limit the technical experience that can be ensued from movement of natural persons from abroad and the benefit that can be accrued from increased mobility of service suppliers.
 Technological transfer through transfer of know-how will be limited when mode four is restricted. 

It is not only investment law and its restriction on each of the four modes that comes into picture when dealing with liberalization of distribution service. Most countries impose restriction related with urban planning, rent capitalization, price cap and environmental concerns. Sector specific restrictions on services such as pharmacies are also common. Related issues such as custom clearance affect distribution sector. It is important to analyze how far such restrictions and encumbrances affect the sector.     

1.3 Review of Literature
There are extensive studies on liberalization of distribution service in different countries including European Union, India and China, among others. Dirk Pilat studied the relationship between regulatory reform and performance of distribution service in OECD countries in which the study found that wide range of regulations on zoning, opening hours and large stores have slowed down the structural change in distribution service.
 The study recommended liberalization of such tight regulation with a view to enhancing the growth of the sector.  

Oliver Boylaud analyzed the relationship between regulatory reform on road freight and retail distributions in OECD Countries.
 The study indicated that liberalization widely differs from country to country and it has indicated that restrictions have impeded competition.
 The study also indicates that liberalization has enhanced consumer welfare and has promoted efficiency.
 On another study in OECD, Boylaud and Nicoletti have found that more and more countries have liberalized price regulations and service regulations, yet other countries have imposed administrative restrictions and excessive regulations.
 The study shows that special requirements of outlet registration, site restriction and or size thresholds curb the dynamism of the retail industry.
     

An econometric study on the nexus between domestic trade policy, goods trade and distribution service, Francios and Wooton analyzed the impact that results from competition; on trade in goods. The increase in competition in services followed by a reduction in price of goods; matters most for poorer and small economies.
 Similarly competition in services affects volume in goods. On the other hand, if service liberalization leads to FDI and increased concentration, it might reduce trade in goods in the long run.
  

A more comprehensive study, in terms of the sub-sectors involved and range of countries and their economic capacity, analyzed comparative restrictiveness and their respective costs. Under the same study, the cost implication of restriction reaches up to 8% of cost of establishment for new outlets.
 In countries such as Belgium, France, Malaysian and Switzerland with restrictions on establishment such as restrictions on foreign equity, acquisition of commercial land and restrictions on mergers, the cost of such restrictions has increased from 5 up to 8%.
 Some restrictions on permanent movement of natural persons and restrictions on acquisitions of land have less than one percent cost implication in Canada, Chile, Indonesia and Ireland.
 

Institution-funded comprehensive country studies on distribution service were conducted and annexed to the final report of the negotiation under the WTO. Distribution services in Malaysia, Kenya and Brazil were studied. Distribution service structures in different countries were included in the study. The study analyzed the social, economic and environmental impacts of liberalization of distribution service in the above-listed countries.
 Malaysia has banned the opening of hypermarkets in some regions for the reason that these outlets would wipe out local suppliers.
 Moreover, local suppliers find it difficult to supply for hypermarkets as these outlets have their own suppliers already with lower price. For Kenya, the study suggested, it should maintain the restrictions in distribution services until the distribution outlets achieve economies of scale.
 Brazil on the other hand, has progressive liberalization in the distribution service. Increased entry of foreign firms in the country has resulted in the internationalization of the sector and has created job opportunities. Unavoidably, big companies took over the smaller ones. Yet some survived employing creativity in their tasks.
    
Coming to literatures in Ethiopia, there have been studies on value chain and efficiency of distribution of goods which will be analyzed under chapter three. These are economic studies usually based on agricultural production and distribution of agricultural products. On the other hand, the International Food Policy Research institute has conducted various researches on value chain including distribution of “Teff”
 and urban food retail
. The studies in Ethiopia so far are based on specific economic study in a specific distribution service sector and do not analyze the impact of liberalization rather try to pinpoint the inefficiency in the value chain system. An econometric study based on CGE model by Teressa Belete, analyzed the impact of liberalization of trade in services in Ethiopia.  The study concluded liberalization would increase household gain in Ethiopia but it will have adjustment costs.
 
1.4 Research Question 
The current research addressed the following basic questions 

· What are the existing legal rules in Ethiopia governing wholesale, retail, franchise and commission agency in relation to international trade?

· To what extent does the current investment policy direction affects the position of Ethiopia as to the prospective commitment on distributions service while acceding to WTO?

· What is the level of efficiency of the Ethiopian distribution service?
· What are the advantages and disadvantages of liberalizing the distribution sector in Ethiopia in each of the above modes? 

· What are the experiences from other developing and least developing countries as to their commitment and the resultant impact on their national economy upon acceding to WTO and what policy lessons Ethiopia should take from this experience?
· What policy directions Ethiopia should follow upon accedding to WTO in terms of its liberalization of distribution services?
1.5 Objectives

1.5.1 General Objectives
 The general objective of this study is to scrutinize the advantages and the disadvantages that can follow liberalization or restrictions of distribution service in Ethiopia and to study the existing legal restrictions on distribution service. 

1.5.2 Specific Objectives
Within the general objectives above the current study specifically aims at;

· Identifying the rules governing distribution service under the WTO legal system 

· Identifying the national laws and policies governing distribution service. 

· Identifying the benefits or costs that follow from either liberalizing the distribution sector or keeping the restrictions.
· Identifying policy direction Ethiopia could viably 
1.6 Methodology

The research basically follows doctrinal legal research methodology. Hence, the study is based on the analysis of legal rules and policies. To a limited extent economic studies are used in order to critically scrutinize the existing challenges in different sectors due to the restrictions in distribution service. Comparative experiences of other least developed and developing countries that liberalize the sector upon acceding to WTO are also analyzed. To limited extent interviews are also used to profoundly understand policy backdrops and indentify the benefits or otherwise of liberalization to the industry sector.
1.7 Significance of the Research 
The importance of this research lies in the prospective well-studied suggestion that it will forward to the acceding process on how to commit regarding distribution service. It will also add up to the legal studies on the accession process of Ethiopia to the WTO. As distribution sector is one of the vital sectors in the national economy it is crucial to base the accession process on well–considered options.  Secondly, as an academic paper the author’s engagement in paper preparation and presentation; is required as part of one’s academic performance. Finally, the author aims at publicizing the paper which plays a role in knowledge dissemination in the legal study field. 

1.8 Limitations of the Research 
The limited time and resources have challenged the current study. Some materials such as econometric researches impacts of liberalization of distribution or the impacts of the existing restrictions on the sector are not accessible. As accession to WTO is not purely a legal matter, there is a need for profound studies in the economic field which are far from accessible if not non-existent. The author has tried to curb such challenges through intensive search for studies and preparing a time frame and stick to it.  

1.9 Delimitations of the Research 
The current study is limited to the legal analysis of the current rules governing distribution service in Ethiopia. It also assesses the benefits and otherwise of liberalizing the sector. As a legal research it doesn’t go beyond the legal analysis; however, desk review of economic studies will be used to supplement policy directions and recommended measures. 
1.10 Organization of the Research 
The paper is organized into four chapters. This chapter being the first chapter introduces the paper and describes the issues to be discussed in the paper. The second chapter reviews literatures and provides analysis of the laws under the WTO on liberalizing distribution service and encumbrances as imposed by different countries. The third part is the main analysis of the paper where the policy directions and legal norms governing distribution service that exist in Ethiopia are analyzed together with the benefits and costs of liberalization. Finally, chapter four forwards the conclusions that flow from the analysis and the recommendations based on such conclusions.
Chapter Two
 Liberalization of Distribution Service under the WTO Legal Framework: The Rules, Principles and Experiences.
Chapter Introduction
Liberalization of trade in services in the WTO system is governed under the General Agreement on Trade in Services (GATS). At the time of its conclusion, the agreement was the first and only multilateral agreement with the aim of liberalizing trade in services whose conclusion has set milestone in international trade.
 GATS is crafted to ensure liberalization of trade in service through requirements of transparency and regulation of domestic regulations.
 Moreover, GATS encourages increased liberalization through successive negotiations on lifting trade restrictions. On the other hand, GATS does not require deregulation, it provides sufficient flexibility for Member countries.
 

The rules of GATS are divided into two main parts; general obligation and specific obligations. The specific obligations are subject to commitments by respective countries.
 The general principles are Most Favored Nations Treatment, Transparency, Domestic Regulation and Recognition that govern trade in services despite commitments.
 Contrarily the specific obligations are National Treatment and Market Access which regulate Members subject to the commitment entered into.
 The flexibility of GATS emanates from the wider policy option that exists under specific commitments. A member can decide not to liberalize any sector at all. 

Any accession process should take due cognizant of the rules governing trade in services. It is also pivotal to understand the economic rationale behind liberalization. The experiences of other countries in liberalizing trade in distribution service will guide the acceding process in newly acceding countries by making available the policy options and the resulting impacts from these policies. Hence, the current chapter provides analysis of the rules under the GATS governing trade in services. It analyzes the restrictions on each of the modes of supplies of trade in services across all sub sectors of distribution service. The chapter also scrutinizes the challenges and opportunities of liberalizing distribution services. Finally, the chapter incorporates the commitments entered into by original developing country members of the WTO and recently acceded Least Developed Country Members.  

2.2.1 The GATS on Liberalization of Trade in Service 

      2.2.1.1 What of Distribution Service under GATS
There is no definition of services under the GATS. It is rather included in the form of sectors and sub-sectors under the agreement. Absence of definition of service under GATS could be for the reason of flexibility or to avoid the risk of conflicting interpretations.
 However, the agreement has broad set of classification of the sector of services. Twelve sectors of service were provided by the GATT secretariat. The last service is “other services not elsewhere included”, again leaving open any possible trade in services to fall under the classification of service under GATS framework. An exception to the definition of service is provided under article I (3) which excludes services provided in governmental capacity. Paragraph 3 (c) of article I defines service provided in governmental capacity as service provided neither on commercial basis nor in competition with service suppliers. Services such as “security service, military and police services, fire protection or operation of national banks or similar services”, are excluded from the GATS.
 

Distribution service is defined in terms of the sub-sectors it encompasses; namely retail, wholesale, franchising and commission agent services.
 These classifications are not mandatory yet members use it for convenience.
 Such classification forms part of the Service Sectoral Classification List which is compiled based on the United Nations Provisional Central Product Classification.
 

Commission agent service is somehow unique from other distribution services as it is about buying or selling on the behalf of others and they do so, products which are owned or supplied by others.
 Franchises are also another form of distribution services usually performed through expanding and distributing goods and services through a license relationship.
 Usually franchise is about a contractual relationship of using a well established brand and it constitutes a number of businesses.
 On the other hand wholesale and retail services can be connected via a supply channel from importers to wholesalers to the retailers. These two services can avail various products and services to consumers. Wholesalers supply their products and services to various institutions, organizations, industries and retailers.
 Retailers in turn are direct channels to consumers both in terms of the amount and variety of the product they make available for the public.   

All the distribution services have different kind of services and products to which they avail to consumers. The products and services range from promotion service to restaurants, maintain inventories, petroleum retail and selling consumer goods of different kinds. Sometimes the difference between the service they render and the actual product subject to transaction might overlap as manufacturers themselves might engage in retail or wholesale services at the same time.

2.2.2 Rules and Principles of Trade in Service

The rules and principles governing trade in service applicable to distribution service are provided under the GATS. GATS is a result of a long overdue negotiation that resulted in modest liberalization and rules.
 The principles of market access, national treatment and most favored nation treatment were imported from the GATT to the GATS while the later was being negotiated. The principal obligations were classified under two categories of obligations namely the general obligations and specific obligations as mentioned above.
 The commitment of Members under national treatment and market access were given wider policy space to the specific Members as a result of which GATS turns out to be an incomplete project even after the conclusion of the Uruguay round.

   2.2.2.1 General Obligations: Most Favored Nations Treatment, Transparency, Domestic Regulation and Recognition 

There are four general obligations under part one of the GATS, titled general obligations and disciplines which signifies the fact that these disciplines are applicable irrespective of commitments inscribed by Members.
 By being member of the WTO a given country is bound by the general rules under the GATS.
 These obligations are unconditional in spite of whichever Member is demanding the treatment. These four obligations can be classified as obligations 

· Not to discriminate against others (MFN)

· To ensure transparency in the use of measures (transparency)

· To comply with some additional duties, mostly procedural in nature, vis a vis other members and their suppliers (domestic regulations and recognition).

A. Most Favored Nations Treatment (MFN)
The aim of inducing MFN treatment under international legal trade agreements is to ensure equal trading between all trading partners there-by it ensures equality of competitive opportunity between investors and traders from different countries.
 As per article II of the GATS, MFN treatment is provided to all members regardless of their political or economic situation or level of liberalization. The provision is “equal protection provision which obliges Members to extend favorable treatment as between foreign service suppliers.”
 The provision requires member countries to “accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favorable than it accords to like service and service suppliers of any other country.”
 The objective and purpose of this duty is to multilateralize advantages accorded to one or few of countries despite the fact that the countries treated favorably are WTO Members or not. Prior to GATT, MFN was included under many bilateral trade agreements which helped to liberalize trade.
 In 1930s, however, conditionality undermined the principle which hindered the liberalization process and lesson was learned which led to the construction of the principle with no condition.
  

Modification or reference to MFN is also found in other parts of GATS. Article VII: 3 (mutual recognition), article VIII (monopolies and exclusive service suppliers), Article XIV lit (e) and Article XXI (modification of schedules) are the rules which touch upon principle of MFN. Moreover, the annexes of the GATS are also relevant to MFN clause. For instance, the annex on mode four provides that the fact that there are visa requirements for movement of natural persons from some countries and there are no such requirements for others does not impair and nullify the benefits to be accrued under the specific commitments.
 

MFN is applicable to all measures affecting trade in services. A measure which accords more favorable treatment to one service or service supplier than to like services and service suppliers is against article II. A treatment accorded to a country must immediately and unconditionally be applied to all Members. Article II provides a prefix phrase which goes like “with respect to a measure covered by this agreement…”. A measure is covered by the GATS agreement if it satisfies the requirements provided under article I of the agreement. A measure taken by central, local or regional government or even by a non-government body in exercise of governmental authority is considered a measure affecting trade in service provided that it affects trade in service in any of the four modes of supply.

The term “…affecting…” under article II is broad in its application. It includes both de facto and de jure measures.
 These was confirmed by the appellate body in the EC_ Bananas III case where it defined the term affecting as having an effect on.
 The appellate body stated that this is broad in its application that the term regulating and governing as used under article III of the GATS.
 Hence, even if a measure is not meant to regulate a given service and service provider, if it affects the same, it is deemed as a measure affecting service and service providers with in the ambit of article II of the GATS. The determining factor here is whether the measure at hand affects or would likely affect the condition of competition for like services.
 The dispute settlement body has to engage in intensive fact finding to determine the above.
 

It is important to take note of one pivotal issue here. That is, the use of the term service and service suppliers together with the conjunction “and”. It appears that the agreement denotes the fact that the party claiming equal favorable treatment shall provide services in any of the forms described under article I:1 and shall be a service provider. Hence, the agreement seems to suggest that the test of likeness shall satisfy both likeness of the services and likeness of the service providers which could mean that if the complainant provides the like service but is not like service provider, a Member cannot bring a case on MFN basis. However, this was given a less restrictive meaning on the EC_ Bananas III case, where the panel decided that likeness of services determines likeness of service suppliers.
 The decision of the appellate body clearly departed from the above argument.  

Some argue that multilateralization of the liberalization of trade in services through MFN is exorbitant on the domestic policy of small economies. Adlung and Mattoo analogize it as a treaty between mice and elephant.
 The fear here is that small economies do not have economic leverage during negotiations since they do not have administrative resources and economic capacity to get their voice heard and get their interests protected in the negotiation processes.
 On the other hand, the GATS help to contain information exchange, cooperation and coalition building to correct such imbalances.

B. Exemptions and Exceptions to MFN
There are exemptions from and exceptions to MFN obligation of Members. The MFN exemptions are aimed at creating breathing spaces to Members to adjust policies to new rules.
 Article II:2 of the GATS allows exemption from MFN obligations provided that such is listed in the annex on article II exemptions and fulfills the conditions provided under annex. According to the same provision, any exemption for more than five years shall be reviewed by the Council for Trade in Services.
 The maximum period for the exemption is 10 years which is subject to negotiation in the proceeding rounds. The annex makes it clear that the exemption is allowed only if made upon entry into force of the agreement. Subsequent exemptions are done in accordance with article IX: 3 of the GATS. Hence, countries that have joined the WTO later are not beneficiaries of the exemption under article II: 2.
 

In fact, those who have listed exemption under the same article, are not exempted anymore in principle; since the period has lapsed in 2005; ten years after the entry into force of the GATS. However further request can be made in accordance with article IX: 3.
 It seems that this opportunity was available only to original members. Some, however argued that, since there is no differentiation between original members and members who acceded later; the opportunity which was kept open for the original members, in principle, is still available to Members who acceded later as per article II itself.
 The other issue is despite the fact that there is a ten years limit; 90% of all MFN inconsistent measures were annexed by Members without time limit.
 The legal consequence of such entry is not clear. 

The principles of MFN have been weakened for other societal causes which conflict with trade liberalization.
 Some of the exceptions were also incorporated for the reason of prevailing trade interests such as Free Trade Areas and Custom Unions.
 The exceptions to MFN principle under the GATS are found under article V, article Vbis, article VI: 3, article XIV, article XIVbis and article XIII. Some of the exceptions are temporal whiles other are permanent. Member are not prevented from providing more favorable treatment to other countries with which they have an economic integration or labor market agreement with as per article V and article Vbis respectively. Notification requirement is attached under both of the provisions where Members are duty bound to notify such arrangements to the council of trade in services. 

Another crucial exception is found under article IV of the GATS which is an exception for the benefit of least developed countries. Pursuant to article IV: 3 of the agreement particular development, financial and trade needs of least developed countries shall be taken into account in demanding their commitment. This provision goes hand in hand with the preamble of the GATS which provides the development of developing nations as one of its aims.
 These countries might have challenges to fulfill their obligation which has to be duly considered by other Members. The exception under this provision is somewhat loose as it demands members to take consideration of development needs rather than firmly command it. Moreover, it doesn’t clearly articulate the procedures and the conditions under which such MFN exceptions shall persist.   

There are other exceptions under article XIV, article XIVbis and article XIII; which are general exceptions, security exceptions and government procurement exception respectively. These exceptions are applicable to both general obligations and specific commitments under the GATS agreement. However, there are two paragraphs which are applicable to either of the obligations. Article XIV: (d) provides an exception to national treatment rule stating that Members can take inconsistent measures to ensure equitable and effective imposition of or collection of direct tax. Whereas, sub (e) allows member to deviate from their MFN obligation for the purpose of double tax avoidance provided that there is an agreement to such effect. Other than the above two paragraphs mentioned, the exceptions under paragraph (a) to (c) cut across both general obligations and specific commitments. These sub-provisions provide exceptions for necessary measures to protect public order, public moral and health of animals, humans or plants as well as, measures necessary to protect privacy and safety of people. In addition measures necessary to protect people from fraudulent act are also exceptions under the same provision. Unlike the GATT, there are no safeguard measures under the GATS; these are in fact under negotiation in the current Doha round.
 The exception based on recognition is to be discussed later under this sub-section.  

The other exception of general nature is stated under article XII of the GATS agreement which provides that Members can restrict trade in service by restricting payment or transfer of transactions to which they have commitments to. Members are allowed to do so when there is a serious of payments and external financial difficulties or threat thereof. Such measures of restriction shall be proportional; which means it should not cripple the economic activity of services and service providers. Article XII: 2 (a) provides that the restriction by the virtue of this provision shall be non-discriminatory. The exception for this rule can be read from paragraph 3 which states that such Member can set priority to essential services. The Member is also duty bound to notify the council on trade in services and there should be an arrangement to conduct consultation on the issue of restriction with the committee on balance of payment restriction. The balance of payment restriction under this provision is a crucial leeway for least developed and developing nations with thin foreign reserve.     
C. Transparency 
The rule on transparency is another general obligation which enables Members and business actors to take note of the ongoing regulatory reforms or other related situations in another Member country which might affect their businesses. This obligation enables foreign firms to operate under a reliable condition; it also allows everyone involved to have a clear idea of the rules of the game.
 At the end of the day certainty ensures long term investment and thereby efficiency.
 Transparency ensures public availability of domestic regulations which are applicable on foreign services and service suppliers as well.
 In fact article III: 1 provides international agreements affecting trade in service shall also be published. Under the GATS the primary means to fulfill one’s duty of transparency is to publish measures in relation to service trade and to establish inquiry points.
 However, it is recognized under GATS that publication can be over burdensome due to lack of human resource and costs involved. In such cases obligation of publication can be fulfilled with less costlier means such as making rules publicly available.
  

Article III: 3 provides that a Member should promptly publish an introduction of any new or any change in existing laws, regulations, or administrative guidelines which affects trade, that such Member has committed to, significantly. Members might request specific explanation on the measures to which the particular Member state should respond to promptly. GATS is flexible in terms of the duty of transparency when compared to Free Trade Agreements (FTAs) due to the reason that such agreements at times require the member states to incorporate comments of other members as much as possible.
  The duty of transparency also includes the establishment of one or more inquiry points within two years from the enforcement of WTO agreement (i.e 1997). The time gap provided under article III: 4 adjusts flexibility to developing country Members.   

An exception for article III is provided under article III bis which states that, Members can be excepted from the duty of transparency when the disclosure of information requires a Member to divulge confidential information. If the disclosure of such information impedes the enforcement of the law or is contrary to public interest or prejudices legitimate commercial interest of a public or private enterprise, it shall not be subject to the duty of transparency under article III. The exception under article IIIbis is wider and can possibly be abused by Members.   
D. Domestic Regulations
Many of the incumbents on trade in service come in the form of domestic regulations. Domestic regulations include but are not limited to zoning laws, environmental standards, building regulations, shop opening hours, labor legislations and the like
 GATS, like many other agreements on trade in service, incorporates rule on domestic regulations. Countries might put forward domestic regulations such as licenses, standards of various kind and qualifications for different socio-economic purposes.
 Nonetheless, such domestic regulations might be disguisedly used to provide low playing field for one or some of the services or service providers.  Article VI regulates domestic regulations and four of the six paragraphs are procedural standards which provide application, administration and review of domestic regulations.
 Two of the paragraphs are substantive in nature; they provide normative rules on the content of measures.
 Article VI has a role of balancing trade liberalization vis a vis regulatory autonomy of Member states.

Article VI: 1 provides that domestic measures shall be administered impartial, reasonable and objective. The aim of this paragraph is to ensure that Members are not restricting trade in the name of pursuing social objectives; in other words it deals with disguised restrictions of trade.  The paragraph embodies the rule stated here based on fundamental standards of rule of law and good governance to ensure that trade is not impeded with arbitrary and biased application.
 The paragraph is not concerned with the substance of the measure but with how it is administered.
 The three adjectives above are provided to ensure the fair administration of domestic measures in place. 

Article VI: 1 applies to general measures; hence, specific measures such as administrative decisions, court and tribunal decisions do not fall under this paragraph. On the other hand, the rule under this paragraph applies to specific commitments in a manner which is proper to call it complementary to article XVI and XVII. In addition, it enables to maintain market access and preserve certainty for foreign suppliers.   

The other procedural rule is provided under article VI: 2 is the duty to establish institutional mechanisms to review administrative decisions and provide appropriate remedies to complaints by service providers. As enshrined under article VI: 2 (b) members are not required to establish institutional structures which go against their constitutional structure. Members have wide discretion in terms of procedure that they employ to deal with the duty to establish mechanisms to review decisions. The essential concern here is whether such mechanisms are impartial and objective and are promptly administered. 

The rest of procedural duties are enshrined under paragraph three and six of the article. Paragraph three states that Members shall within due time notify applicants, the status of their application to engage in trade activity. Paragraph six, on the other hand, provides that countries have the duty to provide due procedure to verify the competence of a given professional given that there is a commitment under mode four. The two sub-paragraphs are about avoiding undue delay while foreign services and service suppliers are being admitted into a Member country. 

The substantive rules of article VI are found under paragraph four and five. Paragraph four is futurist paragraph which denotes the power of the Council for Trade in Service to come up with the necessary disciplines in relation to technical standards, qualifications, license requirements and procedures. The aim of the paragraph is to ensure uniformity and certainty regarding such domestic rules which might otherwise be used to unduly restrict trade. So far such standards have only been put in place on accountancy service and such standards, of course, apply only for those who have entered into commitment in the sector.
 The accountancy discipline is not binding yet, since it has not been incorporated under the GATS. Pending the process of preparation of such standards, countries should not impose licenses and requirements which impair or nullify their commitment under their specific schedule of commitment, Paragraph five.
E. Recognition 
Article VII regulates recognition of standards which in itself is trade liberalizing yet can be misused to put other services and service suppliers in disadvantage. Recognition “is the act of acceptance by one country of regulatory norms of another country as equivalent to the conditions in its own.”
 There can be three types of recognitions; mutual, autonomous or country of origin principle.
 Mutual recognitions are done by international agreement between members states and conducted on reciprocity basis, while autonomous recognition is unilateral.
 Country of origin recognition is the most advanced one and most practiced in European Union where the country where the good or the service originates from determines the recognition. Hence, there is no need for specific agreement for recognition.

Recognition is not an issue only under the GATS; it is there under the (sanitary and phyto-sanitary) SPS and the (technical barriers for trade) TBT agreements.
 Members are encouraged to recognize the standards in another country or to reach into a mutual agreement or enter into a system of harmonization with the help of international or intergovernmental standards as per paragraph 5 of article VII. Recognition as mentioned above can be used to restrict trade originating from one or more Members and give advantage to others over the rest. Article VII: 3 provides that recognition shall not be discriminatory. Adding to that, article VII: 2 provides that Members, either in multilateral negotiation or individual recognition, shall ensure opportunity to other members with the same or similar standards to negotiate or show their standards respectively. Such members shall be allowed to apply for recognition according to the Guideline for mutual recognition agreements. It is to be noted that there is wider room to determine what constitutes recognition by respective members as there is no definition of what it is and what it constitutes.
 
2.2.2.2 Specific Obligations: Market Access and National Treatment
Market access and national treatment obligations are the two specific obligations under the GATS. These obligations are expressed as “bottom-up” or “positive list” obligations to indicate that the rules do not govern a given sector or sub-sector unless a Member inscribes commitment on the sector.
 The national treatment and market access obligations under the GATS only apply to the extent that the Members have explicitly committed to. Unlike the general nature of the national treatment obligation under the General Agreement on Trade and Tariff (GATT), national treatment duty under the GATS applies in specific service sectors.
 

Market access on trade in services is regulated under article XVI of GATS. Sub (1) of this article states that provided the terms, limitations and conditions of the schedule of commitment a Member shall not accord treatment less favorable to services or service suppliers than that is agreed and specified under such commitment. Sub (2) of the same article incorporates an exhaustive list of six restrictions prohibited under the provisions. Four of the restrictions are quantitative in nature while the rest two are non-quantitative and the prohibition of the restrictions is subject to the commitments Members entered into.   

The limitations under XVI: 2 (a) to (d) are

· limitations on the number of service suppliers, 

· total value of service transactions or assets, 

· limitations on the total number of service operations or on the total quantity of service output,
· Limitations on the total number of natural person….”

The above limitations can take a form of quota, economic needs test, exclusive service suppliers and monopolies. Looking at the manner in which the above and the forthcoming limitations are prohibited under article XVI the list of limitations and the form of limitations there-under are exhaustive. Despite being highly restrictive other limitations such as fiscal measures (tax), professional standards, and environmental regulations can safely be maintained by members without going against article XVI of the GATS.
 

Non-quota limitations prohibited under the same provision includes measures which restrict or require specific type of legal entity or joint venture. The second limitation is limitations on the participation of foreign capital in terms of maximum percentage limit. This can be in the form of foreign shareholdings, total value of individual or aggregate foreign investment. The limitations prohibited under sub paragraph (a) to (d) above do not distinguish between measures targeted against foreign suppliers or general measures applicable on all services and service suppliers. Blatantly, the limitations under (e) and (f) are discriminatory to foreign services and service suppliers in nature.
 Hence, unless explicitly listed out under its schedule of commitment a member cannot impose limitations; both quota type and other wise, listed under article XVI paragraph 2.   

National Treatment is the other specific commitment under the GATS and it is regulated under article XVII of the agreement. In the same manner as market access obligation, national treatment is subject to the commitment entered into by the respective Member states. Having commonality with the national treatment obligation specified under the GATT, the national treatment obligation under the GATS prohibits less favorable treatment accorded to foreign services and service suppliers as opposed to domestic services and service suppliers. The measure which accords less favorable treatment can take a form of law, regulation, requirement or any other measure for that matter. Such measure can be a measure which directly regulates the service or the supply of the service or any measure affecting the service as provided under article XVII: 1. Article XVII:1 is meant to regulate both ratione formae and ratione materiae.
 The same was up-held by the panel in the EC- Regime for the Importation Sale and Distribution of Bananas case.
 Hence, a measure not originally intended to regulate the particular economic activity later might change or modify condition of competition for the foreign services and service suppliers which goes against article XVII.

The explanation provided under footnote 10 of the article provides a reasonable situation to which the obligation of national treatment shall not extend to. The footnote reads that…

“Specific commitments assumed under this Article shall not be construed to require any Member to compensate for any inherent competitive disadvantages which result from the foreign character of the relevant services or service suppliers.”

Certain measures might have discriminatory impact inherently due to the foreign character of the service or service supplier. If such a measure doesn’t add to the disadvantage that already exists as a result of foreign nature of the service, even if it might have an adverse impact on the condition of competition, the measure is not in violation of article XVII.
 

A crucial issue that needs a due consideration here is; where a measure disproportionately affects a supplier who resides abroad but supplies its services to consumers residing in another Member state. In other words a country might put a measure in place which treats all mode three (commercial presence) suppliers equally but might have a disproportionate impact on mode one or two suppliers who live abroad. The two services might satisfy the requirement of likeness and the same was adopted by the panel under the Canada- Certain Measures Affecting Automotive Industry.
 There has been academic critic against the issue at hand; nonetheless, it is agreeable that a Member should not be obliged to extend its national measure extraterritorially to services and service suppliers abroad.
 

The question that needs due consideration regarding the treatment and its less favorable nature is; what constitutes less favorable measure? Paragraph two and three of article XVII provides that a member may have an obligation to put in place formally identical or formally different measures to meet the requirements of paragraph one. Hence, even if a measure is formally identical, it might go against the national treatment obligation of members.   

The relationship between article XVI (market access) and Article XVII (national treatment) of GATS is not clearly provided under any of the two provisions. The only indication is provided under XX: 2 of the agreement which stipulates that if a measure is inconsistent with article XVI and XVII it shall be inscribed under article XVI. This provision seems to suggest similarity between the two provisions. A more complicated situation can be a case where there are conflicting commitments under the two provisions. Some argue that article XVI (market access) is subset of article XVII (national treatment).
 However, article XX:2 is indicative of the fact that  article XVII is applicable exclusively in case of discriminatory measures other than those included under market access while the residue of measures, both discriminatory and non discriminatory in nature, are regulated under article XVI.
 

2.3 Modes of Supply under GATS  
The classical definition of international trade is “a process by which a product crosses the frontier-which would exclude a broad range of transactions”.
 The GATS took a broad range of international transactions by incorporating four modes of supply. The agreement has included factor flows; investment and labor under mode three and mode four respectively. The disciplines there under extend to measures affecting service suppliers such as producers, traders and distributors.
  Despite its range of broad framework, GATS is very flexible in terms of the level of commitment countries enter into.

Unlike GATT, GATS does not define services, perhaps because Members could not agree on one.
 Instead the agreement puts forward the modes in which services are provided.
 For the purpose of GATS under article I: 2 trade in service is defined as a supply of service in any of the modes there under. As mentioned under chapter one above, the four modes of supplies are cross border supply, consumption abroad, commercial presence and movement of natural person.      

Commitments under the GATS are entered into via the modes of supply both across all sectors and in specific sectors. Modal commitments are two step decisions where Members decide first on the general level of commitment across all the sectors which are called horizontal commitments.
 The exceptions to such horizontal commitments are incorporated under the vertical commitments where specific sectors are dealt with by providing the limitations and conditions to market access and national treatment.
   

     2.3.1 Mode One: Cross Border Supply 

Commitments under mode one regulate the supply of service across borders without the movement of the supplier or the customer. With the advancement of technology currently, it is possible to trade online on different sectors of service. However, it might be challenging at times to put forward an example of some services under some sectors or subsectors which can be traded cross border under mode one. Some trade in service through cross border supply might be impossible to conduct. For instance, it is a must that hotel and food retail services, be rendered with the physical presence of both consumers and suppliers.

Mode one supply of service requires technology and access to technological devices. It is also simple as the buyer is not supposed to travel or search for products. In developed countries, it is shopping few clicks away with the abundant access to internet connectivity and computers. It also widens the customers’ choice and is timesaving. According to reports it could bring down the time to import by one and half days and time to export by two days.
   Mode one contributes 35% of trade internationally.

The restriction on mode one can be imposed in the form of varying tax on products entering a country via mailing services.
 It is also possible to impose restrictions on online payments and money transfers to service providers abroad. The other way of imposing restriction on mode one service is through requiring commercial presence for foreign suppliers to provide supply in the sector.
 Members might require foreign suppliers to have commercial presence in the country where the consumer resides. Lack of technological capacity in terms of access to internet and related services can be hurdle against penetration of cross border supply of trade in services. Developing countries and least developed countries have lower contribution and engagement in mode one supply of service both when compared to their engagement in other trading activities and that of engagement of developed nations.
  

      2.3.2 Mode Two: Consumption Abroad 

Under article I: 2 the GATS provides the second mode of supply as trade in the territory of a Member by a consumer of another Member. When a consumer travels abroad to use services in that other Member state it is termed as consumption abroad. An example of this can be a case where a person from one Member travels abroad for its studies or touring abroad. Likewise, a person might travel abroad, to purchase products from any of the suppliers classified under distribution service.  

Academic literatures analyze that there is an overlap between the first two modes of supply. In fact some clarifications were made by the Council for Trade in Services as to determining factor of the nature of the mode upon commitment to elucidate the potential conflict.
 The confusion might happen for instance, when a person resident in country “A” concludes a contract of insurance in country “B” and paid the premium after it went back to country “A”. If there are varying definitions of delivery of service based on the place of contract or the place of payment of premium; it can be controversial under which mode the service lays.
 The problem is exacerbated if the commitments under the two modes of supply over a service are different. Academic literatures suggest two ways out. One is to require movement of natural person to consume the service abroad at all times and the second solution is to collapse to two modes together.
 

Mode two is known as migration of consumers. The probable restrictions that can be imposed on this mode are related with exit visa charges (often observed on tourism service) and impositions of restrictions on foreign exchange.
 The movement of consumers here shall be for commercial purposes, incidental consumption abroad shall not be included and is infeasible to do so. For instance, the purpose of traveling abroad to pursue a study is education and such travel shall be categorized and negotiated under mode two mode of supply and education sector. If one student buys products from retailers or tours around in the country where the educational service is provided the former trades are virtually impossible to classify as trade under retail subsector and tourism sector respectively.        

2.3.3 Mode Three; Commercial Presence

Mode three is referred to as international migration of service suppliers; mode three service supply is simply foreign direct investment (FDI). Mode three involves movement of factors of production; essentially movement of capital.  In fact there has been critic as to the possible overlap between mode three supply of service and investment.
 The rules of GATS and Trade Related Investment Measures (TRIMs) might overlap on a given case; 60% of foreign direct investment is an investment in international trade in services.
 However, TRIMS is broader in its scope than GATS. GATS was not designed to regulate investment but only trade in service. Mode three under the GATS regulates establishment of enterprises while TRIMS is concerned with all possible sort of restrictions that can be applied on investment (movement of capital).
 
In mode three, supply of services rendered by commercial establishment of a given supplier in another Member state.
 Commercial presence presupposes establishment aiming longer period of operation. As article XXVIII lit 1 and lit d, the notion of commercial presence includes the constitution, acquisition or maintenance of a juridical person or creation of a branch or creation of maintenance office. For the reason that GATS governs mode three, which is basically direct investment broad, it is called the multilateral investment treaty for services.
   

There are a number of restrictions that can be imposed on this mode of supply starting from standards and requirements to reserving some areas for domestic investors. Restrictions in such instances create either rent capitalization or cost pass on.
 Rent capitalization is an instance by which restrictions allow existing distributors to impose the maximum possible price.
 Though it is difficult to determine exactly how much; studies indicate that restrictions create costs some of which can be transferred directly to the consumers. This can have impeding impact for consumers from developing nations for food security reasons. On the other hand, restrictions on establishment follow higher cost than restrictions after establishment. 

In some countries some outlets are monopolized by locals for public safety reasons; such  industries include pharmaceuticals.
 Recent restrictions on widespread opening of large-scale outlets have also been observed in OECD countries.
 France is a particular example in this respect by which the country has tightened its regulation on large-scale outlets through restrictions on opening hours, sites of establishment and restrictions on concentration.
 The restriction on opening hours is done indirectly through labor regulation.
 Such regulations have affected not only productivity but also domestic employment which could have been higher by 20% between 1975 and 1998 in Europe.
 Despite the argument that labor should be protected in the retailing industry such restriction has limited the possibility of creation of retailing specialization, creation of high labor intensive retailing outlet and the spillover impact of such sector on other retailing services.
 Studies, however, found that such restrictions are liberalized in these countries nowadays due to the need for efficiency. On the other hand, price restriction is imposed by most countries on important commodities such as medical drugs and oil. Few countries also impose price limit on food items.
 

Overall economic merit of liberalizing opening hours is highly related with high turnover effect. In the same instance the increase in liberalization reduces distribution margin which in turn decreases price.
 At the end this will have an impact on consumer purchasing power and enhances the modernization of the sector.
  Hand in hand, liberalization of the sector also diversifies consumer’s option through internationalization of the sector which widens consumer’s option.  For those goods in which there is no dominant brand in the market, the numerousness of distributors in the market increases the buyer’s power, which is pro consumer welfare.

Limitation on large outlets has been imposed in different countries for various reasons. Primarily, for urban planning reason as the large outlets might conflict with the former.
 Secondly, in developed nations large commercial outlets are approached with private cars which create environmental pollution concerns.
 Finally, large outlets are restricted so as to protect the small retail services. Such restriction, however, limits the growth of the sector and consolidation of service. It also reduces firm’s market power over producers; which gives the latter ample opportunity to impose higher price. Yet, restrictions can be better response for social needs. For instance, in 1970s Italy came up with a law that imposes restriction on large firms as a result of social unrest due to influx of large outlets which resulted in shut down of small outlets and unemployment.

The other restriction imposed usually against retailing services is restriction from vertical integration retailers influencing production through direct contact with the manufacturer.
 This are prohibited for competition reasons as vertical integration might create monopoly of price. Vertical integration also hampers the business of small wholesalers and traditional retailers.
 The cartel between the retailers and the manufacturers might allow them to charge prices as they want; by excluding wholesalers as an intermediate price setters.

Sector specific restrictions are blatant in distribution service. For social policy reasons restrictions are imposed on distribution of guns and ammunitions. Countries also impose limitation on pharmacies in terms of imposing limitation on the number of outlets. In addition for public policy reason countries impose restrictions on distribution of products like tobacco and alcohol. 

          2.3.4 Mode Four: Movement of Natural Person 

The last mode, under the GATS, of trade in services involves movement of natural persons. This is the least negotiated mode of supply as it involves potential risk of migration from developing nations to developed nations.
 The definition of natural person is provided under article XXVIII: K of GATS. It is defined as “a national of another state or permanent resident of that other state.” The same treatment shall be applied to permanent residents and nationals in that other state and such shall be notified upon accession to WTO. 

The period in which a natural person stays in the country of service delivery under mode four is limited to the duration of supply of service. This would exclude permanent movement of people or economic migrants from the ambit of mode four supply. The supplier under mode four can be independent supplier or a supplier that is employed by another establishment.
 There can be an overlap between suppliers under mode four operating on behalf of a company because commercial presence is expensive for its operation and a mode four supplier.
 A strict definition under commercial presence which provides establishment with offices, branches can sort this problem out. On the other hand, natural person who moves aboard under mode four can be skilled or unskilled. 

As mentioned above there is a fear of and a difference between temporary and permanent movement of natural person. Temporary movement is less or equal to one year; in many cases one year is the time of period where residence is said to be achieved.
 Temporary migrants are less burdensome to the economy of the host country yet they contribute less to the same. They invest less in integrating themselves, they are more likely to be less productive for the benefit of the host country and they remit higher percentage of their income. 

On the other hand, labor inputs of temporary migrants in their home country decreases for apparent reason that they are not productive in their home country for that period of time. Yet, on the other side of the spectrum, productivity in the country of the immigrant may show growth either because “it receives ‘‘better than average’’ labor from migration (migrants are typically above average in ability, dynamism…) or because inflows increase returns to capital and new investment that it  induces is more productive than average.”

During the negotiation of service trade in the Uruguay round it was on the table that there has to be reciprocity between mode four and mode three modes of supply.
 The idea behind was mode three liberalization is to the advantage of developed nations which has to be reciprocated with mode four which is to the advantage of developing nations. However, agreement could not be reached and to date more commitments are entered into liberalization of movement of skilled labor and intra-corporate employees which is to the advantage of developed nations than developing nations.
 

There are barriers imposed on mode four trade to the disadvantage of developing nations. Usually commitments on this mode are attached with commercial presence which is less advantageous to developing nations.
 There are also barriers of quota asymmetrically imposed. The other barrier is related with visa permit and security issues which are dependent on decisions of officers.
 Moreover, cultural spillover and border integrity might be other concerns. Members might also impose high security taxes which might hinder potential service providers. Excessive professional requirement on qualification is also the other hurdle.

Both exporting and importing service providers by developing nations is beneficial to such countries through stimulation of growth and technology transfer. When service providers who went abroad get back to their home country they come back with new skills they will work with in their home country. The remittance that comes as a result of export of service providers is also a continuous, stable and counter cyclic source of development in most developing nations.
 Importing foreign service providers under mode four might have two tiered negative impact on domestic labor. First it displaces domestic less skilled workers form the labor market. Secondly, multinational corporations will invest less on local training which reduces the extent to which technology is transferred.

There are flexibilities on the duties of members on mode four supply of services. The Annex to GATS provides under number four that the agreement shall not prevent Members from taking measures to regulate the entry of natural persons into, or their temporary stay in, its territory, including those measures necessary to protect the integrity of, and to ensure the orderly movement of natural persons across its borders.
 However, such measures according to the annex shall not be imposed in a manner that nullifies the commitments entered into by such Members.
 

2.4 Efficiency and Distribution Service Liberalization
Every country has the interest to ensure that its citizens are able to access products and services with lower price. There is, however, a conflicting vested interest of actors in the economy of every country who are beneficiaries of protectionism.
 Consumer welfare is at the center of liberalization and access to service suppliers while such increased access might increase stiff competition for domestic suppliers. Most reforms in service sector have been unilateral as result of complex reciprocity and lack of strong international commitment to liberalize the sector.
 Regulations and reforms in service sector are often driven by the two competing interests of stakeholders in different countries which are efficiency and equity.
 

The major factor in efficiency of distribution sector is distribution margin. It is defined as the price difference between the price of a product when it leaves the industry and the price when it reaches the hands of the consumer.
 Despite the fact that this can be affected by a number of factors such as transportation, tax, higher demand and structural integration between retailers and wholesalers, distribution margin is essential tool to measure efficiency.
 In this respect studies indicate that large outlets are more efficient than small outlets since the former have lower average margin than the latter.
 Large scale distribution services have good market power compared to small scale outlets. 

Distribution service is not an exclusive economic sector; its growth or regress affects trade in goods to a large extent. The reduction in tariff increases competition and trade in service which is very important to developing nations as the consumer welfare increases as a result.
 On the contrary, increased liberalization in the service sector might lead to high concentration of service and lead to low trade in goods when such liberalization leads to increased FDI.
  

It is possible that distribution service sectors can pull double benefit by doubling their margin of profit. On the supply side they can reduce buying so as to reduce the selling price of the firm and on demand side they can reduce selling so as to increase the price margin.
 This way service sectors manage to accrue double benefit.  In fact this has far reaching effect to the extent that it nullifies the market access acquired through tariff reduction.
 Ultimately, the efficiency intended to will not be realized. Moreover, stringent regulation of domestic distribution service might nullify and impair the market access acquired through tariff reduction. Importers have more market power hence, competition is essential to keep price low. This market power is not only reflected in the market where wholesalers sell the product; but also the market where they buy product especially if the latter is developing nation.

The benefits of trade for exporting countries is a function of their market power vis a vis trade and distribution firms in the importing countries. GATs-based service liberalization increases trade in goods if it leads to more competition. But if it leads to FDI and increased concentration it might erode market access condition for goods. 
2.5 Challenges and Opportunities of Liberalizing Distribution Service under the WTO Legal Framework for Developing and Least Developed Countries 

2.5.1 Opportunities of Liberalization 

Often liberalization offers ample opportunity for efficient delivery of services. Efficiency and consumer welfare is at the center of WTO liberalization schemes. From the preamble of GATS, it is possible to see that the WTO aims at promoting economic growth of all trading partners and stimulating development of developing nations through liberalization of trade in services. The WTO, through GATS, also offers opportunities for developing nations through facilitating service export, increasing domestic service capacity, competitiveness and efficiency. Moreover, GATS as mentioned under the preamble is a platform that enables members to come together and agree on mutually advantageous rights and obligations yet keep their domestic regulations. 

Liberalization in service trade has been identified as the most important liberalization when compared to liberalization in both agricultural and manufacturing goods.
 The finding is that service trade affects other services and trade in goods. It is a facilitating factor and an engine to all trades.
 Developing countries feared that liberalization of trade in services would only benefit the developed nations as services like transportation; telecommunication and education services are both capital and technology intensive
 The benefit of liberalization will go to developed nations as they have comparative advantage over most sectors. However, developing nations were also found to have comparative advantage on sectors such as construction and tourism.
 Countries like India have comparative advantage on information technology services.
    

For most obvious reasons of productivity and efficient allocation of resources, liberalization is very crucial for developing nations as it increases competition which will reduce the market power of large scale economies in developing countries.
 This will reduce price and increase consumer welfare thereby. Liberalization also fuel economic growth by reducing cost of production.
 Most services are used as intermediate goods for production; hence, reduction of price following liberalization reduces cost of production or delivery of service in other sectors. The unique aspect of distribution service is that, it is not only an input to other sectors it is also an output channel for many sectors as it is a connecting bridge between the consumer and the manufacturer.

GATS does not force countries to reach at full liberalization at the first step. It requires progressive liberalization. Article XIX: 1 provides that there shall be progressive negotiation to ensure effective market access. While doing so Members shall give due respect to the national policy objectives of other Members and shall take into consideration the development level of developing nations. Article XIX: 2 further provides specific flexibilities by stating that developing nations can open few sectors and liberalize few types of transactions while entering into commitment under the GTAS. Moreover, as per the same article, while opening market access; these countries can do so attaching to their development objectives. The flexibility maintained under this provision allows developing nations to advance their development engagements while also fulfilling their obligations under GATS.

Liberalization in service enhances social welfare by creating more job opportunities and reducing price of goods and services.
 Increase in quality of the service provided and improvement of services through sharing best practices, skills and technologies is also part of the opportunity. In capital constrained countries importing services also enhances capital inflow which will increase investment on infrastructural development.
 Moreover, “local producers are also stimulated to improve their production methods and standards and they are enabled to access international supply chains to increase their own exports.”
 

2.5.2 Challenges of Liberalization
One of the hurdles on liberalization is the fear not to forgo higher rents to foreign suppliers.
 In such sectors where there is a higher level of return for a given trading activity Members might be too cautious to liberalize the sector for foreign suppliers as a result of which domestic suppliers might be kicked out of domestic market. Both developing and developed nations have imposed high restriction on trade in service in general and distribution service in particular.

Lack of complete and well organized data has been the limitation of negotiating and liberalizing trade in service under the WTO system. The same holds true for the distribution service.
 This is in fact one of the reasons why delegates and regulators remained hesitant from committing at larger scale than they did during the Uruguay round.
 The vastness of the sectors and sub sectors, lack of comprehensive data as to the exact impact of liberalization and who benefits or losses from doing the same has been short of information to guide regulators and negotiators. There are various efforts both by WTO and other institutions and individuals but in vain.
  

The theoretical assumption that multilateral platforms such as WTO provide a scheme for a better bargaining power seems rhetoric. “Newly acceding countries are often coerced into higher level of initial commitments compared to OECD countries during the Uruguay round.”
 This makes the playing field bumpy for developing nations in two ways. First it makes their domestic market vulnerable; second, the limited liberalization commitments made by original Members recalls that the later enjoy considerable policy flexibility and enables them to impose barriers against services which developing countries have advantages at.

Some of the giant services such as financial services, water services, health services, educational services, telecommunication and transport services for long period of time have been closely associated with governmental authorities.
 It might not be easy for states to liberalize more than it has already been for various social rationales including security. However, distribution service, for obvious reasons, is much different from the above services and for the sake of efficiency should not be government restricted except for distribution of goods that threaten social security.

The overall value of service liberalization for developing nations has been undermined by very limited commitment under mode four.
 Developing nations have a comparative advantage in supply of labor to developed nations which could have been used for their economic benefit had the mode not been disguisedly restricted through various barriers.  This coupled with the demerit mentioned above, in terms of pressure for extensive liberalization on members who acceded to WTO later than original Members; is a double disadvantage for developing nations. The assertion that late comers (mostly developing and least developed nations) are committing more than the original members, shall not be mistaken to mean that the GATS framework itself forces such members to deregulate trade in service. It is to mean that through negotiation during the accession process such members are required and are committing more than the formers. 

Electronic commerce is playing an important role in international trade in service in the modern day. Members of the WTO for now have agreed not to impose barriers on electronic delivery of goods and services, yet there is a need to lock in this arrangement into a full-fledged agreement.
 In electronic commerce one challenge is that there are no comprehensive international regulations to deal with possible legal issues. Secondly, there are technical issues especially for least developed nations whose infrastructural facilities in information technology are very limited. This hampers the development of mode one (cross border supply) trade in service at first hand. 

Absence of safeguard measures under the GATS is the other challenge that developing countries might face provided the liberalization causes dislocation of market. “The effort to come up with provisions that aimed at providing temporary import relief to domestic service providers that may suffer unanticipated injury have indeed proven stillborn.”
 Most developed countries argued against the need to have such a rule due to the existing flexibility under the GATS. The GATS agreement has regulatory autonomy where members can decide whether to maintain regulatory status quo or not.
 On top of such flexibility the availability of safeguard scheme would erode the liberalization progress. Lack of such scheme might entangle developing nations who went extra mile in their commitment under the GATS. 

Finally, the general critics that is forwarded against the whole process of liberalization and which begs a question on liberalizing trade in services is whether liberalizing trade in general is beneficial to developing nations or not? Well known economists such as Joseph Stiglitz argue that developing nations might not benefit out of liberalization at least automatically.
 He argues that trade liberalization has not lived up to its promises so far. Poor countries need time and policy space to nurture their infant industries and equip their domestic economic sectors to be competitive with the more experienced industries in the developed nations.
 Historic experience and economic theories suggest the same.
 However, the doubt that may be raised against this assertion is that whether this argument works for all sectors and at all times. In addition, baby sitting infant industries comes at the cost to consumer welfare. 

2.5 Lessons from Other Developing and Least Developed Countries on Distribution Service Liberalization 
Arguments forwarded regarding the level of commitment entered into by developing countries regarding trade in service are conflicting. Some say that most developing countries have limited their commitment in service sector in general. Their commitment has been less than 50% both in terms of the sectors and the modes of supply.
 On the other hand, it is also argued that most developing nation have undertaken wider commitment in essential services like telecommunication, financial and transport services.
 Contrarily, the fact that developing nations have abandoned the “old-fashioned” reciprocity and volunteer to new commitments has been praised.
 The big emerging economy, China, has committed to ambitious liberalization in the service sector.
 On average commitments entered in distribution service are limited despite the fact that the sector covers high GDP and employment rate in developing countries.

Often restrictions on trade in service in developing countries are maintained for lack of institutional or technical capacity.
 Rather than encouraging the preservation of such rules a well defined and legally binding technical support would enable developing and least developed nations to benefit out of trade liberalization. The Hong Kong Declaration merely provides that least developed countries can be exempted from commitments.
  

It is essential to take lessons from the commitments and its impact under the distribution service. There is no “one size fits” all rule, however, countries with similar level of development have similar interests and economic conditions. In the following paragraphs, the accession process and economic impacts of the same is scrutinized regarding distribution service. The experience of China and India from emerging economies, Kenya and Egypt from developing countries and Nepal and Cambodia from recently acceding least developed countries is put forward in this section. 

Generally, upon entry of commitment the following was the pattern of accession among all members of the WTO. Franchise is a sub-sector where most liberal commitments were observed, while fair commitments were entered in the commission agent sub-sector.
 Most restrictions were imposed on mode three and mode four type of supply of wholesale and retail services.
 Most of the restrictions in these modes were related to prior approval and acquisition in addition to standards and requirements.
  The ongoing negotiations are not bringing significant change on the already made commitments.
 

2.6.1 China’s Liberalization of Distribution Service 
Service in general contributed 43% to China’s economy in 2011.
 Wholesale and retail services in China contributed 7.4 or 1.3 billion Yuan to the GDP in the same year.
 Service sector employs 42.5% of Chinese work force.
 The FDI inflow in the wholesale and retail services reached 8% of the total FDI in china in 2010.
 China’s huge population and astounding growth is an attractive factor for foreign services providers in the country. 
China has gone through a dynamic change in its economic policies. Since July 1992 China has opened its domestic distribution sector on trial basis.
 As a result of liberalization, china has now become one of the internationalized retail markets placing 6th in 2008.
 Under mode three, 80% of the 50 world top retailers have entered China’s market.
 Most of the top 500 companies have direct investment in China.
 The top 100 retailers achieved revenue of close to 2 billion Yuan in 2008 which is 18 % up from the previous year.
 China liberalized its sector upon accession to WTO but took 10 years grace period until 2004.
 

China’s liberalization in distribution sector is contributing to the country’s economy remarkably which has now become the fourth sector in terms of its contribution to the GDP.
 The contributions of retail and wholesale trades to the employment have risen by 66% between 2000 and 2008.
 Following its accession to WTO china liberalized it distribution service after four years of grace period from the period of accession.
 China’s commitment in distribution service exceeded the average of many developed countries and far exceeded that of developing nations.
 The entry of more companies in the sector has also increased the quality of services provided and variety of products availed to consumers including government procurement.
 Under mode one China made no commitment on wholesale and commission agents. It also imposed restriction on liberalization of retail services by imposing a requirement that delivery can only be made through mailing order.
 On wholesale and commission agents China imposed restriction on sale of tobacco and salt. China has fully liberalized franchise service without any limitation.
 China committed to lift all its geographical restrictions on wholesale, retail and commission agent services in 2008.
 Under mode four, China kept its’ domestic market under mode four closed except for temporary stay of managers and executives for three years. Moreover, salespersons are also allowed to stay in the country for 90 days given the fact that they do not engage in in-person sales with customers.     
The development of the sector does not overlook relatively poor areas.
 Foreign suppliers have entered the domestic market even in these regions. Most importantly, Chinese consumers are benefiting especially the low income people due to the marketing strategy of leading retail groups such as Wal-mart and IKEA.
 These companies have creative marketing and unique business philosophy has greatly inspired Chinese consumers.
 Moreover, as post-communist country Chinese economy has been dominated by the state owned enterprises; which has been losing market due to poor operation and management system and debt burden.
   

The stiff competition which resulted from liberalization has also created the survival of the fittest situation where domestic suppliers have felt the impact.
 However, domestic suppliers are also beneficiaries from the introduction of new technology through the introduction of management systems, bar code technology, electronic data, interchange, global positioning system, satellite systems and commercial networks.
Yet liberalization in china has not been a smooth ride. In the short run, the government faced huge adjustment costs due to the fact that some local suppliers.
 Consolidation of retail service in China has followed job loss among small retailers.
 However, these job losses were not felt due to rapid growth in urbanization.       
2.6.2 India’s Liberalization of Distribution Service 

India did not enter into any commitment on distribution service during the Uruguay Round.
 However, India has already opened mode three service supplies in all sub-sectors except for retailing service.
 On the other hand, India has amended its offer in wholesale and commission agent to the WTO by the two sub-sectors for certain products.
 It has, nonetheless, refrained from committing in franchise despite the fact that the sector is open for foreign companies under its domestic law.
 The contribution of distribution sector to the county’s economy is undeniable. Retailing alone contributes 10 to 11 % of the GDP and it is the second biggest employer after agriculture.
 The country has also the largest retail density but 98% of which is composed of smaller size retailers while the rest, only 2%, are in organized format.
 These small size retails have cheap labor and unpaid family members work in the shops; yet have competitive advantage as the business runs for years as a family business.
 However, these businesses gain low profit margin and the general distribution service can be characterized as a sector with large number of intermediaries and fragmented supply.
 

Prior to the 1990’s economic reform India had high restrictions on consumer goods which restricted economies of scale.
 The reform of 1990 has resulted in increase in product base which enabled distributors to have better access to sourcing options and accrue average margin there by.
 The retailing service however has been highly limited compared to other distribution services.
 Regarding modes, mode one service supply is the most restricted though has been growing with hesitant liberalization.
 The new distributors which entered the market as a result of liberalization under mode three have enabled the employees to access training on sales.
 The employees at small shops also do not guarantee job security and sickness benefits which would be solved with organized retail formats.
  

Opponents of liberalization of FDI in distribution service argue that since distribution service requires lesser capital, it can be done by domestic investors.
 The lack of organized distribution system has, however, dragged India’s economy behind even in its own main products such as gold and diamond.
 In addition, from the experience so far, distributors import only 5-10% of the products they sell.
 This will open up big market for the domestic producers whose produce accounts for 90-95% of the products.
 Such market link is essential for domestic producers both by creating strong source of market and it enables them to increase the quality of their products which such organized distributors require.
 It is also undeniable that international distributors create strong supply chain which boosts efficiency; McDonald has been engaged in proving food supply chain in India.
 With further liberalization on multiple branded and single branded retail system, the distribution service in India is expected to grow further in recent years.

The other probably indirect benefit of liberalization in India is the fact that liberalization creates skilled employees in the domestic economy which can be exported under mode four
 Liberalization enables the domestic workers to pursue skills and the companies also engage in providing training to the local employees.
 This creates exportable human power and enables India to export labor under mode four.
 India has been demanding liberalization of mode four in service trade but lacks skilled employees in distribution service who are not demanded abroad.
 

Economists and lawyers strongly argue that the country should liberalize retail service in addition to the currently fairly liberalized sub sectors.
 One benefit of such liberalization in the country would be saving the wastage in fresh agricultural products which reaches up to 40% of production of fresh fruits and vegetables.
  Recently India has come up with more concrete liberalization scheme for retail services. Formerly the sub sector was one of the most restricted sectors in the economy. In 2012, India removed the foreign equity ceiling for single branded retails and it allowed 51% foreign equity in multi branded retails.
 The country changed its policy on retail services for a couple of reasons including to increase foreign exchange, to boost efficiency and competition in the sector and to create employment opportunity.
 

2.6.3 Egypt’s Liberalization of Distribution Service 

Two of the distribution services namely retail and wholesale services account for 11% of the GDP in Egypt and 13% of the employment.
 Distribution service is the second largest employer in the country next to agriculture and most employees are uneducated part of the population. The outlets are small shops which make available untargeted wide range of goods and are concentrated in big cities.
 The distribution service in Egypt employees unskilled and low paid workers and suffers from lack of access to efficient infrastructure such as quality transport, logistics and warehousing facilities.
 Egypt did not make any commitment in distribution service during the Uruguay round.
 

Despite the absence of offer by Egypt in the Uruguay round, it has opened up its economy for foreign services providers.
 As a result franchise, for instance, has grown highly over a short period of time. However, there is 20% tax on foreign franchises without deduction of costs and expenses.
 Regarding commercial agents, there is a restriction on modes one and two service supplies as the law provides that commercial agents can trade in Egypt after local agent. Mode three is fairy liberal where there is no limitation on maximum percentage of share.
 Yet, at least one of the managers must be Egyptian. 

There are “import restrictions, prohibitions and licensing requirements for edible oil, poultry, hazardous chemicals, pesticides, hazardous wastes, products containing ozone-damages, substances, telecommunication equipments, used telecommunication materials and diatery goods and pharmaceuticals.”
 Despite the fact that the sector employs a large number of domestic employees; Egypt has followed comparatively liberal policy on mode four service in commercial agents. Up to 10 % and 25% foreign employees are allowed in the unskilled and semi skilled sector and skilled sector respectively.
 There is minimum capital requirement for sole proprietorship outlets 20,000 Egyptian Pound and 49% foreigners share limit on simple partnerships.
 

The impact of liberalization has been felt in many positive ways more technological advancements, wide range of goods for consumers, decrease in price and wider employment opportunity.
 However, some employments have been wiped out due to liberalization. Economists suggest that there is a need to allocate adjustment costs to deal with the issue.
 

2.6.4 Kenya’s Liberalization of Distribution Service
Like the countries above distribution service contributes a lot to the Kenyan economy. Between 1996 to 2003 wholesale and retail services have contributed 8.3% of the GDP.
 Bulk of the retail services are sole proprietors run by family members.
 Kenya’s experience on liberalization of its domestic economy has made the country to be cautious about opening its market for foreign manufacturers and service providers. The 1980’s and 1990’s liberalization that followed the World Bank’s structural adjustment program basically bled the country’s economy through narrowing the tax base, wiping out domestic economic actors and thereby reducing economic growth.
 Hence, Kenya chose not to enter into any commitment in its distribution service. In fact, the distribution service has been liberalized through the 1980’s reform which resulted in remarkable impact by increasing competition and price reduction.
 Nonetheless, the same reform affected poor consumers adversely since it reduced the price subsidy that benefited this margin of the population.

Until 1993 farmers in the country were supposed to sell their products only to the State Marketing Board.
 After the 1993 reform farmers are free to sell their products either to this board or private distributors. This reform has improved the life of rural poor and the food security in rural areas.
 There were restrictions on mode three service supply in the country including restrictions on zoning, shop opening hours and large scale outlets as these were criticized to be burdensome.
 On the other hand, the country has introduced price control on food items to ensure food security.
 Moreover, multiple licensing requirements are entangling problems in trade in retail services.
 The 1997 reform has liberalized mode four service supply through permitting intra corporate transferees subject to the absence of skill in Kenya and prior experience in home country.
 Such employees are allowed to stay in Kenya for two years with possibility of extension.
 There is no other limitation on intra corporate transferees and business corporate.
 In mode two foreign exchange control was abolished where business people were able to travel to Dubai to purchase consumer products for cheaper price than export price.
 Moreover, under mode three local partner and technology transfer requirements were abolished.
 
2.7 Recently Acceding Least Developed Countries (LDC) WTO Members and their Commitments in Distribution Services

Nepal and Cambodia are recently acceding WTO members whose policy direction and commitment under the WTO is essential to analyze as the main focus of the current study is accession of an LDC country, Ethiopia. Nepal joined the WTO in the year 2004
 and Cambodia did the same in the year 2003.
 These countries made extensive commitments in trade in services scheme. Likewise, both countries liberalized distribution sector except for some limitations as will be discussed in the coming paragraphs.

2.7.1 Nepal’s Commitment in Distribution Service 

Wholesale and retail services together with hotel and restaurants contribute 10% to the Nepalese economy
 and accounts for 11% of employment.
 In line with its diversifying economy over the past 30 years
 and its aspiration to alleviate poverty Nepal undertook wide-ranging commitment in the distribution service. The following paragraphs are analyzed from the accession addendum of Nepal.
 

In the horizontal commitment Nepal made general limitation on market access and national treatment. On mode one and two Nepal imposed limitation on foreign exchange of 2000 USD. On mode three Nepal imposed license and requirements that investors have to gain from department of industry. Moreover, Nepal has differential treatment to enterprises wholly owned by its’ investors by providing incentives and subsidies. Under its commitment the country also marked it guarantees remittances.

As it can be expected form an LDC country Nepal imposed total limitation on mode four on unskilled movement of labor. For skilled movement of labor yet, the country has made commitments only for sale persons, persons responsible for establishment of business and intra-corporate transferees. Sale persons who are allowed to move to Nepal can not engage in direct sales with Nepalese; neither can they engage in supply of services. The maximum period of stay is 90 days subject to renewal. Under the commitment document intra-corporate transferees are defined as managers, executives and specialists who can stay in Nepal for 3 years. The period of stay can be extended to maximum period of 10 years. Moreover, the number of intra corporate transferees cannot exceed 15% of the local employees.    

Looking at the specific commitments the country entered into in commission agent service, the country imposed no limitation on mode one and two. On mode three the country imposed limitation on foreign equity with 51% with commitment to increase to 80% in 2009 up on laps of the five years grace period the country inscribed up on its commitment. There is no further limitation on mode four other than the ones provided under the horizontal limitation provided above. Hence, the sub sector under mode four remains unbound. 

On its commitment on wholesale the country divided wholesale into two; general wholesale service and wholesale trade services of radio and television equipment, musical instruments, and records, music scores and tapes. In the general wholesale services the country is fully unbound to any commitment under all of the modes until a future time with the satisfaction of either of the conditions listed there. Nepal will be bound by commitments when it 

1) Grants such rights to the WTO member 

2) Until the country determines the type of foreign services 

3) Until it determines the types of foreign entities which may provide these services or it authorizes such rights under its laws and regulations the supply of these services

Up on the satisfaction of any of the requirements the country will liberalize all modes of supply in the general wholesale trade services subject to the limitations on the horizontal commitment.     

Wholesale trade of electronics mentioned above is fairly liberal compared to the general wholesale. Nepal committed no limitation on market access of wholesale of electronics as opposed to other wholesales, where it remained unbound.  There is no limitation on mode one and two modes of supply of wholesale of electronics. On mode three of the same, there is 80% foreign equity share ceiling. Mode four is unbound except for the horizontal commitment of the three personnel mentioned above.

On retail service Nepal entered into commitment in the exact same way as wholesale trade. The country categorized the sub sector into general retail services and retail sales of radio and television equipment, musical instruments, and records, music scores and tapes. Except for the change in name the commitments under the wholesale are replicated under Nepal’s commitment under retail. 

On the franchise sub sector Nepal entered into a commitment similar to its commitment under commission agent except for mode three. There is no limitation on mode one and two on franchise service and mode four is unbound except for the exceptions under the horizontal commitment. On mode three the country imposed 51% foreign equity limitation. 

2.7.2 Cambodia’s Commitment in Distribution Service

The Kingdom of Cambodia is one of post conflict economies, located in the South East Asia. Distribution service contributes roughly 15.29% of the GDP.
 When the country joined WTO in 2003 the general commitment under its distribution service was that it will open up its market to foreign trade after the lapse of five years on 31 December 2008.
  The following paragraphs are put forward based on the addendum of Cambodia’s accession to WTO.
  

Regarding its horizontal commitment Cambodia did not impose any limitation on mode one and mode two including tax measures. The country inscribed imposition of subsidies on mode three and four including for research and development. On mode three alone the country imposed limitation on land acquisition and investment incentives. With respect to land acquisition, the country has restricted land ownership only to domestic investors. Foreign investors can only lease land. The country undertook standstill obligation specifying that the conditions of ownership, management, operation, juridical form shall not be more restrictive than it was upon accession of the country to the WTO. Investment incentives are subject to the condition that the investor provides sufficient proof that they provide training to Cambodian staffs.

Movement of natural person under mode four is restricted except for business visitors, persons responsible for the establishment of enterprises and extra corporate transferees. Business visitors are natural persons who enter Cambodia for the sake of business meetings including sale of service and to enter into business contracts and shall not have payment from a Cambodian based business. In addition they cannot engage in direct sale to the public. The stay visa is only for 90 days and originally granted for 30 days only. Intra corporate transferees are executives, managers and specialists who are basically skilled and can only stay in the country for two years with the maximum renewal period of 5 years.

Virtually in all of its commitments Cambodia did not put extra restrictions under mode four; hence, movement of natural persons remains unbound except for the persons mentioned above. In commission agent and retail services sub sectors the country remained unbound until 2009 January for the first three modes of supplies. Up on January 2009, the country entered into full commitment in both of the above sub sectors and the first three modes of supplies. Concerning wholesale and retail the country entered into commitment for limited type of wholesale and retail. In wholesale trade of motor vehicles, sale of parts of motor vehicles, sale of motorcycles and related parts, sale of trade services of radio and television equipment, musical instruments and records, music scores and tapes the country imposed no limitation on all of the first three modes of supplies. 

Likewise, regarding retail services the country imposed no limitation on the first three modes of supplies on sale of motor vehicles, sales of parts of motor vehicles, sales of motorcycles and related parts, supermarkets and large department store, food and non-food retailing services, retailing services of radio and television equipment, music instruments, music scores, and audio and video records and tapes. Supermarkets and department stores are defined as stores those floor space is no less than 2000m2. In addition, liberalization in food and non-food retail services excludes sales of pharmaceutical goods, medical and orthopaedic goods. Other than the wholesale and retail services mentioned above, the country did not enter into commitments in other sale in retail and wholesale services. In fact, the commitments in retail service were more extensive compared to the wholesale service.  

Comparing the commitments by the two countries, it is possible to see that there are blatant differences in pattern of commitment. Cambodia imposed no limitation on mode two trade in service regarding convertible foreign exchange limit. Cambodia also did not impose foreign equity limitation on mode three in all of the sub sectors. Cambodia has restricted its trade in wholesale, compared to Nepal, for the majority of commodities as it only entered into commitment in commodities specifically listed above. Nepal and Cambodia committed similar levels of commitment in Mode four in terms of the type of persons allowed to work in the respective countries. However, the term limit the persons allowed to stay in the country is more liberal in Nepal than in Cambodia.      
Chapter Conclusion 

Liberalization of trade in services under the WTO is very flexible to the extent that members can unbound every subsector of a given sector and impose restrictions as much as they want. This although is subject to the negotiation process where the big economies might play with their strong bargaining power card.  On the other hand, accession to the WTO can be used to reform regulations to ensure efficiency especially in least developed countries like Ethiopia. The rules under the GATS regulate service sector liberalization to extent countries committed upon accession. In addition, the rules also apply generally to ensure equal market access.

The obligations under the GATS are divided into two, namely general obligations and specific obligations. MFN, transparency, domestic regulation and recognition are the general rules that apply virtually whether there is specific commitment or not. In principle Members should provide equal favorable treatment for services or service suppliers. Likewise, domestic regulations that govern many areas of service shall not be used disguisedly to restrict trade. In addition, regulations should not be publicly available to ensure transparency. 

Rules on specific obligations esteem from market access and national treatment rules jointly with the commitment of Members states. That is to mean the obligations depend on the level of commitment countries make within the respective modes of supply. The four modes of supplies can be restricted with different restrictions and limitations. Mode one can be restricted with varying internet taxation or restriction on mailing orders. Both mode one and mode two can be restricted through foreign exchange limitations. Mode three is more of foreign direct investment which can be limited in various ways including licensing requirements, foreign equity limitations, quality control and other measures. Mode four is a unique service mode which is often limited through immigration rules and policies including restrictions of entry visa. 

One of the most important concerns in liberalization of trade in service in general and distribution service in particular is the fact that liberalization increases competition which in turn leads to reduction of price. The reduction in price and the increased availability of products results in efficiency there by ensures consumer welfare. Liberalization in distribution services reduces the distribution margin which reduces the ability of the firm to set high prices. The efficiency of distribution service does not only ensure consumer welfare but also reduces costs in the value chain in other industries including the manufacturing industries. 

Chapter Three

The Legal Regime, the Status and Costs and Benefits of Liberalizing Distribution Service in Ethiopia upon Accession to WTO
Chapter Introduction 

Distribution service plays pivotal role in the global and in Africa’s economy. The same holds true in Ethiopia where the sector contributes significantly both in terms of employment rate and contribution to the GDP. Nonetheless, the development of distribution service is at its earliest stage in the country. Ethiopia needs to look into the opportunities upon accession to the WTO in order to match its economy’s need and the necessary regulatory reforms with the accession process. One way to do this is to analyze the level of liberalization in goods and services and to identify how much the country needs to liberalize these sectors to get the best out of the accession process. 

It is essential to critically analyze the benefits of liberalization and to weigh the benefits and cost that follow from doing so. Trade in service is highly restricted in Ethiopia. Distribution service is one of the most restricted services. The rationale for restriction is based on the infant industry policy which dictates that domestic firms are not capable enough to stand the competition with foreign firms. Protectionism allows domestic firms to gain momentum in the domestic service delivery so as to be able to compete when foreign firms are allowed to operate in the domestic economy at some future time possible. On the other hand, the need for consumer welfare presupposes liberalization. Nonetheless, liberalization in mode one and mode two can also create pressure on the hard currency reserve. Mode four is restricted for immigration policy rationales and in countries like Ethiopia employment opportunity is concern in liberalizing mode four. 

This chapter analyzes the level of efficiency of the distribution sector in Ethiopia. It analyzes the legal documents governing and regulating each mode of the sub sectors of distribution services. The chapter includes the analysis of the benefits and costs of liberalization of distribution service.    

3.1 Distribution Service in Ethiopia 

General Overview

Africa, the promising continent, has enormous potential in service trade. The sector holds half of the output in the continent and it has grown more than twice the average of the rest of the world between 2009 and 2012.
 Between these years the service sector grew in Ethiopia double digit.
 Service sector in Africa expands as countries undertook commitments to improve access to basic services as in the case of Ethiopia.

Ethiopia is one of the fastest growing economies in Africa. According to the World Bank the country has registered 10.9% growth rate in 2015.
 On a report by United Nations Center for Trade and Development (UNCTAD), service grew in the country by 8% annually between 2009 and 2012: the country is service export dependent since it exports transport service especially cargo and air travel services.
 Service export in the country grew from 4.43% to 11.74% between 2001-2004 and 2009-2012 in wholesale, retail, restaurants and hotels service and between the same period transport, storage and communication grew from 9.82% to 11.29%.
 Nonetheless, the contribution of the service trade to employment compared to its contribution to output is minimal. Between the year 2009 and 2012 service contributed more than 40% to the output but employs less than 20%.
 The country has untapped potential in various service sectors including tourism.    

Ethiopia is mainly an agrarian economy; the sector accounts for 45% of the GDP, employs 80% of the export earning and generates 80% of export earnings.
 Based on the statistics in 2007, distributive service sector accounts for 15% of the GDP of the country.
 The contribution of service trade to the sector grew steadily from 1984 to 1999 from 3.8% to 9.6% respectively.
 Looking at statistics however, it is difficult to identify the exact contribution of distribution services within the meaning of GATS. For instance, the above data on distribution service in Ethiopia includes hotels and restaurants and excludes franchises and commission agents. 

3.1.1 Distribution Service in Ethiopian Market; its Contribution and Status in the Economy 

In 2011 central statistics agency published a survey on distribution service in 15 major cities of the country. The survey defined distribution service as wholesale, retail, repair of motor vehicles and motor cycles.
 The survey states there were 12,094 wholesalers in these cities which is 0.2% of the total distribution services.
 The total number of retailers was reported to be 247,000 amounting 94% of the distribution service.
 From among the wholesalers 69.5% of the wholesalers are exclusively engaged in wholesale while 27.1% of were importers.
 The remaining percentage is spread among exporters, exporters and importers and others.

Regarding the commodities wholesalers’ trade with 44.6% and 29.6% of the wholesale enterprises are involved in food, beverage and tobacco; and agricultural raw materials and live animals’ wholesale trade respectively.
  While 51% of retailers were engaged in food retail, 11.4% of them in pharmaceutical and medical goods, cosmetics and toilet articles and 8.2% of them are engaged in clothing, footwear and leather articles.
  Total employs of both temporary and permanent workers in wholesale trade of the survey is 42,000 of which 20,000 of them are unpaid family members.
 Whereas, the total employees in retail service are 413,000 of which about 374,000 were unpaid workers.
  

 From the total income generated by the distribution service according to the same survey 37 billion birr (60.3%) of the income was generated by retailers while 19.5 billion birr (32.0%) of the income was generated by wholesalers.
 “Wholesalers generate 67% of the total sale of their total income from agricultural raw materials and live animals; 36.2% of income retailers generate came from food items.”
 

In the absence of fully comprehensive study in all sub sectors as to their respective efficiency, it is difficult to conclusively argue that the current distribution service is efficient or inefficient. Nonetheless, there are numerous indicative factors that the existing distribution service is not efficient. In Ethiopia, 57% of outlets are small convenience stores with mix of fragmented traditional outlets.
 Most shops do not have street address, channel classification of the stores, trading details, access to amenities or categories stocked.
 Despite the growth in urbanization with 5 % in the country
, the growth of modern distribution service is sluggish.

The 2008 world economy crisis has caused unprecedented inflation in Ethiopia, more than the average in Africa. The price inflation continued and reached 50% in November 2011.
 Following the incident the country imposed price cap in January 2011.
 Most of the price caps were imposed on food staffs and some on clothing, shoes and textiles; with total of 18 items. The price cap for most of the products was lifted in less than a year because of ineffectiveness.
 The price cap for sugar, edible oil and flour persists.

The Ethiopian government also employed another solution to deal with situation; it established a public wholesale company (named ALLE) with 50 million birr government budget and 600 million birr loan from commercial bank of Ethiopia.
 ALLE has 3000 retailers which has contract with the company.
 This retail companies have a duty to sell the product which they bought from ALLE with a price cap. Current market share of ALLE is less than 15 percent of the total market.
 Out of 100 retailers reviewed in a study, 79% of them are exclusively supplied by ALLE.
 

It is possible to pinpoint that such companies operate depending on public money rather than to leave such trading activities to the private sector. The exclusive supplier relationship with retailers would at the end of the day creates monopoly given that ALLE has a plan to expand its trade by 2018 to 30% of market share and to 30 cities in the country.
 ALLE also performs price control supervision on the retailers which divulged the fact that many were engaged in illegal sale such as selling the products to other wholesalers instead of consumers and selling the products above the price cap.
 Moreover, based on a study it, was identified that the supervision mechanism is less regular at times performed ones per year. ALLE itself faced financial constraint as 250 million birr budget was supposed to be allocated yet only 20% of it was allocated.
 

Another study on urban food retail in Addis Ababa indicates that modern domestic retail system is growing in the country despite very slow growth compared to Kenya.
 The study divides food retail outlets into three; modern retailers, traditional retailers, consumer cooperatives. The modern retailers are not much involved in food retail yet with the limited availability it is possible to identify that they impose comparably high price.
 These channels are not involved in cereal and vegetable supplies due to absence of large and steady supply.
 There are issues of price cap and rationing in cooperatives and traditional retailers for the products imported and subsidized by the government. These channels often run out of stock and when the product comes back consumer queue long lines due to high demand. The study suggests that the government should move out of food distribution system and should remove price restrictions.
 It also recommends that the government should employ targeted subsidy as the current system leads to high and unsustainable cost.

Ethiopia is far from supermarket revolution. The existing modern retailers are located in wealthy areas and are on average smaller in size with 74m2 in Addis Ababa; the biggest city of the country with over three million population.
 Apart from structural insufficiency and inefficiency of the domestic retail system; numerous studies have indicated value chain problems in different sectors of trade in the country. A study on livestock value chain market in Tigray showed that leather industries are in short supply of hide and skin while export abattoirs complain shortage of supply of live animals.
 The study indicated that hides and skin remain uncollected.
 It also adds that lack of market linkage between farmers and the industry hampers the production in the sector.
 In addition to quality, lack of efficient chain between the farmers and the industries is a stumbling block against the development of the business. Moreover, delay in delivery of ordered hide and skin, limited market opportunity, poor transportation and lack of market information and awareness are some of the problems mentioned both by the industry and farmers.
 

On a study on grain market in Ethiopia, it was identified that wholesalers are the principal trade actors accounting for 47% of the total sale. Farmers are supposed to travel from 5km to 25km to sell their products for traders.
 There are a number of problems that hinder the efficient sale of grain. Marketing costs in grain supply account for 40 to 60% of the total price as it moves from producers to retailers.
 Technical challenges which need strong financial capacity are observed in grain marketing which includes lack of proper storage, lack of access to credit and lack of access to transportation and high price.
   

In Ethiopia brokers engage in wide range of businesses including brokers in sale and rent of houses and cars, commodity sale, transportation.
 Brokers play a crucial role in transfer of products from surplus regions to deficit regions and reducing transaction cost.
 More than 20 years ago there were more than 40 established grain brokers in Ethiopia.
 A study on the engagement of brokers in the grain market shows high transaction cost and they operate in highly constrained, costly and risky marketing environment.
 Lack of capital is a big challenge as brokers should wait sale of the product at the central market before purchasing new stock of grain.
 The business needs search for market information and technical capacity which is not promptly done in the existing scheme. Unprofessional activities such as price cheating were observed by traders among brokers.
 In a recent study on the role of brokers in horticulture market, it was identified that there are some challenges including absence of formal engagement in the brokerage market, lack of contractual relationships, limited capital and lack of access to credit.
    

Further specific studies indicate the need for modern and organized wholesale and retail service in food products and agricultural inputs. A study on fertilizers sale shows there is a high public share in the country in distribution service of the product.
 Of the different challenges faced by wholesalers and retailers the fact that distribution of fertilizers requires high capital; suggests the need to introduce strong and competitive private sector in the business to revitalize private investment.
 Problems of capital constraints, high transportation costs, lack of storage facilities, the need for big traders and the need for branding were observed in potato
, coffee
, hide and skin
 and “Teff”
 value chain respectively. 

With all the above studies, it is possible to scrutinize that there is a need to attract capital, technology and competition in the retail, broker and wholesale business at least for food products, consumer goods and agricultural inputs.

3.2 Legal and Policy Regime Related to and Regulating Distribution Service and Existing Incumbents on Modal Distribution Service in Ethiopia 

3.2.1 Ethiopian Investment Policy Direction 

Ethiopia encourages private investors
, though it is difficult to pin down the exact policy perspective with the absence of a comprehensive investment policy document in the country. The role of the private sector as a catalyst to economic growth is undeniable. However much the government has inculcated the need to stimulate growth with intensive involvement of the private sector in its plans; there are bottlenecks. Among these are lack of adequate human power to handle technical issues, lack of infrastructure and lack of efficient dispute resolution institutions.
  

With the aim to ensure sustainable development through poverty reduction, the country designed Plan for Accelerated and Sustained Development to End Poverty (PASDEP) in 2005.
 One of the strategies in the plan was to boost up economic development through foreign direct investment. It aimed at creating favorable environment for the private sector, industrial and trade development.
  Upon the end of this plan, the Growth and Transformation Plan (GTP) was adopted in two stages from 2010 to 2015 and from 2016 to 2020.  In the past few years with the adoption of Growth and Transformation Plan, there has been due focus on import substitution and the plan aims at “filling the supply side gap thereby reduce trade deficit.”
 

Ministry of Trade of Ethiopia is a government body entrusted with the power to develop standard industrial classification in the country.
 The Ministry has adopted Ethiopian Standard Industrial Classification in 2011; which categorizes wholesale and retail, repair of motor vehicles and motor cycles and personal and household goods; hotels and restaurants and import and export under category 6.
 There are eight categories of broker, 159 categories of wholesale and 125 categories of retail businesses.
 There is no mention of franchise business under the classification.

3.2.2 Modal Incumbents Related to Distribution Service 

3.2.2.1 Mode One and Mode Two Incumbents 

Mode one trade in distribution service requires cross border supply of services and movement of capital without movement of people. The financial system in Ethiopia is underdeveloped. There is no online payment system to effect cross border trade. To be specific credit card systems are not under operation so far and there is no well-established international payment system. Dashen Bank, one of the private banks in Ethiopia, has applied to the National Bank to provide credit card service.
 Pending the pioneer application there are a number of legal and infrastructural restrictions and challenges that hinder cross border payment of money.  

The above are the technical challenges that restrict cross border supply in the country. With this and the coming paragraphs, it is essential to see restrictions on both mode one and mode two distribution service supplies. The legal restrictions on foreign exchange of hard currency in Ethiopia are strict. As a capital constrained country with limited foreign currency reserve the national bank of Ethiopia imposes restriction on the amount of hard currency that can be exchanged to foreign suppliers. National Bank of Ethiopia is a public organ entrusted with the power to manage and administer international reserves of Ethiopia.
  The bank has the duty to maintain international reserve funds and it shall ensure that such funds are sufficient enough at least for “short term and immediate imports of commodities, foreign debt payment commitments and payments for basic services.”
  

As a public institution meant to regulate foreign reserve the director of the National Bank has the duty to be watchful of the foreign reserve and its sufficiency. When the reserve is inadequate or is in danger of declining, the director has a duty to report the situation to the board of directors of the bank together with its recommendation.
 The director has the power to decline issuance of permit for foreign exchange permit.
 The bank regulates terms and conditions under which the transfer of foreign exchange to and from Ethiopia is implemented.
 The Ethiopian Revenue and Customs Authority also has a duty to ensure fulfillment of the conditions and terms prepared by the Bank on point of entry and exit to and from the country.
   

The foreign exchange system in the country has shown some level of openness in the past few decades.
 As a country that emerged of centralized socialist system, Ethiopia adopted exchange auctions to set foreign exchange as determined by the market.
 The most significant foreign exchange control regulation was issued in 1977 and it is still effective together with its amendments. The foreign exchange control regulation 1/1977 regulates foreign exchange in the national bank and other authorized banks. According to article 61 of the regulation, no foreign exchange shall be transferred across custom boundaries and frontiers of Ethiopia unless the exchange control authorizes the same. Even if it is possible to advance the technology and to facilitate international banking system with credit card, the fact that this stringent restriction is in place restricts cross border distribution service. 

There have been numerous subsequent notices and directives issued to regulate foreign exchange following regulation 1/1977. The operation of foreign exchange directive no 17/2001 amendment to directive 09/98 provides the situations where by foreign exchange can be sold. Article 5.17 of the same provides the documents that shall be presented to sell foreign exchange to an importer. No individual is allowed to buy foreign currency or to transfer the same to a foreign supplier. 

There is an exception provided under the foreign exchange directive no. FXD/05/1996 as amended under the notice 22/1997 article 13.1.4 which provides that foreign exchange might be sold for the purchase of books, journals and periodicals. There are requirements, however, that this is allowed for professionals, public organizations, exporters, importers, industrialists, mining, construction banks or insurances. The list is exhaustive. Secondly, the payment to the creditor abroad shall be made through commercial banks only. Finally, the purchase of the above listed goods shall be for personal use. Hence, commercial use and bulk importation of the above items by the listed entities or persons is prohibited under this directive. 

With the above analysis it is undoubted that mode one supply of service from abroad to Ethiopia is highly restricted. There is limited if not no possibility to purchase products from foreign wholesalers. The only products which can be purchased from foreign suppliers most likely retailers are books, journals and articles. Likewise, payments to commission agents are restricted though not explicitly. Unless the purchaser in Ethiopia is importer and satisfies all the documentation requirements under directive no FXD 19/2001; payments for commission agents abroad for purchase of products by a person in Ethiopia is also restricted. Contrary to the three sub sectors in case of franchise article 80 (1) of regulation 01/1977 allows payment of royalties. Hence, for instance if an Ethiopian franchisee retailer imports products from a foreign franchise wholesaler let us say H&M, it can validly do so as per the above provision. 

The only condition attached there; is the reasonableness of payment which shall be decided by the bank. The provision does not put the maximum amount foreign currency. The reasonableness requirement can be one way to restrict the amount of foreign currency. As per article 80 (2) of the same regulation organizations or persons intending to use foreign patent shall consult and obtain written approval of foreign exchange controller before entering commitment with the foreign supplier. Hence, with a possibility of refusal by the bank, cross border supply of franchise service is not available to every service but probably those that are not available domestically.  

Mode two restrictions again revolve around the issue of foreign exchange restrictions. Under regulation no 01/1977 there were two types of travels for which foreign currency was allowed; travel on government business and business travel as per article 38 and 39 respectively. Business travelers applying for foreign currency shall present valid travel documents, evidence and justification for the need of visit and itinerary of the days that will be spent abroad as per article 39 of the same regulation. As per amendment 10, the person travelling abroad shall justify that the object of trip. The operation of foreign exchange directive FXD 09/98 has expanded the types of travels subject to foreign exchange sell. Holiday travel, medical expense, and educational expense are also included. The latest amendment to the foreign exchange limit is provided under directive no 33/2007 amendment to 17/2001. Article 3 of the directive provides that the cash note payment limit for government, business, educational, medical and holidays travel is 1000 USD. The other restriction that should be considered under mode two is exit visa requirement which is not applicable in Ethiopia. 

3.2.2.2 Mode Three Incumbents 
Commercial presence in distribution service is one of the sectors highly restricted in Ethiopia. Looking at the legislative history of Ethiopian investment law, wholesale and retailing were restricted to domestic investors or foreign investors who desire to be treated as domestic investors. Proclamation 280/2002
 vis. a vis. regulation 84/2004
 restricted the involvement of foreign investors in retailing, wholesale and commission agency to the level where the former is willing to be treated as domestic investor. Such restriction excludes wholesale of petroleum and its by-products and wholesale of products by foreign manufacturers produced locally. 
The current investment proclamation under article 7 provides the areas of investment reserved for domestic investors shall be regulated by a regulation issued by council of ministers.
 Regulation no 270/2012 under article 3 lists the areas of investment which are reserved for Ethiopian investors.
 Under is provision neither of the four distribution services is reserved for Ethiopian investors. Under article 4 (1) of the same regulation provides that foreign investors shall be allowed to invest in areas of investment specified in the schedule attached there in except for few areas of investment. The areas of investment restricted as per this provision are 

· Finishing of fabrics, yarn, wrap and weft

· Tanning of hides and skins below finishing level

· Printing industry 

· Manufacture of cement 

· Manufacture of clay and cement products 

· Tour operation below level one 

· Construction contracting below level 1

·  Provision of education service below junior secondary school

· Provision of clinical service and diagnostic services

· Capital goods leasing except for motor vehicle leasing

None of the above lists include restriction of either of the four distribution service for foreign investors. Moreover, schedule under number 15 that foreign investors are allowed to engage in wholesale of oil and its byproducts. Likewise, as per the same number of the schedule, it is provided that manufacturers can open wholesales to sell their products. It is to be born in mind that the former regulation was narrower. It stipulated that such wholesale was allowed if the products are produced locally.

On a similar note, wholesale in other products and the other three services are not explicitly restricted under the regulation which is designed to reserve some sectors for domestic investors. In addition to that, article 4 (2) of the same regulation gives the investment board the authority to allow foreign investors to invest in areas other than those specified under the schedule. Retailing service, wholesale service other than those specified above, franchise and commission agents are not included under the schedule. Despite the fact that distribution service is not clearly restricted with positive list under the regulation, it is possible to see that there has not been a policy shift to open the sector for foreign investors. What the regulation tried to do is to list sectors which are eligible for investment incentives and thereby restrict those sectors which are not allowed for foreign investment. Those areas which are not listed there under shall be considered as restricted to domestic investors except for those which are limited for Ethiopian nationals under article 3 of the regulation. By definition domestic investors doesn’t only mean Ethiopian nationals. In addition to Ethiopian nationals it also includes foreign investors who want to be considered as Ethiopian nationals. Such investors however, should forfeit their rights to repatriate their capitals abroad. 
A reference back to the investment proclamation will give this line of argument more clarity. Article 8 of the proclamation provides that “areas of investment open for foreign investors shall be determined by …..the regulation.”
 This suggests that areas which are not listed under the regulation shall only be limited to domestic investors. 
The rule for Djiboutian investors, however, is very clear. According to the bilateral investment agreement between Ethiopia and Djibouti, Djiboutian investors can engage in any investment activity except for banking services, insurance services, micro credit and saving services, broadcasting services and press services.
 Hence, they can engage in any distribution services. 
MFN treatment issue might be raised if Ethiopia joins WTO without liberalizing distribution service sector. Article V of the GATS agreement provides an exception of economic integration to the rules under the GATS. Article V paragraph one provides that Members shall not be prevented from liberalizing service sectors to each other provided that such liberalization has substantial sectoral coverage and absence or elimination of substantially all discriminations. These two requirements seem stringent. However, an exception is provided under paragraph 3 (a) of the same provision which provides that these two requirements should be flexible when developing nations are involved. There is a legal space for Ethiopia to continue its favorable treatment to Djibouti without violating the MFN rule under the GATS.  
 
Whether Ethiopia should be bound to liberalize mode three on wholesale and retail has to come after comprehensive economic study of the current distribution margin in the country. Given the benefit of liberalization for consumer welfare in terms of reduction in price it might be argued that commercial presence shall be allowed in wholesale and retailing services. There is also a need for further studies on whether there is a need for policy change to liberalize the sector for the benefit of other sectors such as manufacturing and agriculture. However, in the short run this might have repercussions on locally owned businesses as it might drive them out of market. It is possible to argue that this can be ameliorated looking at the geographical setup of the country. As the population is fairly dispersed the local service providers might be able to invest in rural parts of the country which would give the rural population access to outlets. No doubt this would depend on the infrastructural development. 

Article 11 (1) of the investment proclamation provides that the minimum capital requirement for foreigners is 200,000 USD and 150,000 USD if jointly with domestic investor.
 It might be argued that this can serve as a restriction to protect smaller suppliers. However, a mere capital requirement doesn’t necessarily mean that, foreign investors will open bigger outlets. The most viable option could be, to have a minimum store area restriction for foreign investors. This might limit foreign investments to large stores such as supermarkets and hypermarkets only. 
The other possible restriction on commercial presence is limitation on large stores. There is no restriction under the investment law to limit area of work within a given size. Experiences in different countries show there is size limit on different outlets. Such restriction kills the benefit of economies of scale and better supply system that can be accrued from large outlets; hence, is inefficient.
 

Any person who desires to engage in commercial activities must obtain business license.
 Commercial registration and business licensing proclamation number 980/2016 under article 5 (2) provides that, any person shall register its business at the place where the head of the business is situated.
 Registration under the commercial register is a prerequisite to obtain business license as per article 5 (1) of the same proclamation. As per article 22 of the same proclamation, it is prohibited to engage in any business activity for a person, unless business license is issued. A person who is issued business license cannot donate, lease or sell its business license to third party, subject to criminal punishment of both fine and imprisonment.
 Importers can engage in wholesale trade of the product they import without license but not in retail trade.
 Likewise, manufactures can also wholesale their products without license but within the area of their manufacturing facility.
 

Zoning is one of the restrictions imposed on distribution services. This is more reflected in urban planning rules as a result of the need to have structured urban settlement and as a result of environmental concerns. As per article 13 of the urban planning proclamation no 574/2008
; urban plan preparation shall commence after prior identification of needs. It is only when need arises that areas are zoned for commercial purpose. As per sub article three of the same it is the respective cities and regional states which are entrusted with the power to design urban planning. Zoning is not that much concern in terms of restriction in distribution services in Ethiopia. Apart from the allocation of areas for commercial activities the government is even blamed for allowing the bigger pie for investors against the interest of residents.
 On the same note, there is no restriction on opening hours unlike the case in OECD countries.

Imposing price cap is one trade distorting restriction that can be imposed on distribution service suppliers. For the last 25 years Ethiopia has adopted free market economy which in principle guides that the state should let the market to operate by it-self and not unduly interfere. In the aftermath of the 2008 economic crisis the price of food sky rocketed.
 The government subsidized basic food items and it started importing and distributing the same for wholesalers and retailers with price restriction.
 The price restrictions for sugar, flour and edible palm oil distributed by the government are still maintained. The other restriction is imposed on retail price of petroleum. Ministry of trade releases the price limit of petroleum products each month.
  

The other encumbrance on liberalization of distribution service is the custom clearance. This is technical challenge than legislative restriction. As Ethiopia is land locked custom clearance and logistics related to it may appear to be challenging in trade liberalization process both in trade in goods and trade in services. According to a logistics performance index studied in 2012; efficiency of customs clearance process in Ethiopia was measured 2.03 on rate 1 to 5 (1=lowest to 5=high).
 The requirements were speed, simplicity and predictability of formalities.
 

Franchise is one of the least regulated businesses in Ethiopia. Despite growing number of franchises in the country it has not been dealt with at all before the coming into force of proclamation 980/2016. Efforts to come up with law regulating franchise were rendered futile as the draft Transfer of Technology directive no 1 was never adopted.
 Franchise can take different business forms such as “distribution service, hotel and restaurants, motels, cafes, clothing and footwear stores, trade auxiliaries and hotels and Petroleum distribution.”
 Both of these investments are not reserved for domestic investors under the Investment Incentives and Investment Areas for Domestic Investors Regulation no 270/2012. People are of the view that the various international hotels in Ethiopia are franchised businesses. Yet, these international hotels are management contracts instead.
 Even if these hotels and restaurants are franchised, it doesn’t show a policy direction that franchise in distribution services is open for foreign investors. 
 Protection of intellectual property right is highly essential in attracting franchise services. Ethiopia has put in place a comprehensive trademark proclamation since 2006.
 Article 5 of the proclamation provides trademarks eligible for registration. Ones trademarks are found eligible and registered as per article 8 of the same proclamation, the owner can request for certification as per article 15 of the proclamation. The period of protection for a trademark under the proclamation is seven years.
 In cases of infringement of the rights of trademark owner the proclamation imposes both civil and criminal liability.
   

Article 37 of proclamation 980/2016 provides that franchisee shall function with the same standard as franchiser. It adds that consumers should be able to access the same products and services from the franchisee as they would get from the franchiser. Other than the requirement of sameness of quality of products and services; the proclamation does not have detail rules on franchise. A regulation of Council of Ministers is expected to be proclaimed which will govern issues of registration.
 

Ethiopia has regulated consumer protection and trade practices since 2003. The existing proclamation, Trade Competition and Consumer Protection Proclamation 813/2013 provides rules as to unlawful trade practices there by it imposes restrictions or prohibits some practices.
 Article 9 of the proclamation prohibits unfair competition including acts of dishonesty, misleading or deception which affects the business interest of the competitor. Article 9 prohibits merger except for the exceptions provided there under, while article 24 (1) imposes restriction on hoarding of goods that contravenes commercial practices. By the virtue of article 25 and 26 among other things, the Ministry of Trade is mandated to determine the price and distribution of basic goods respectively. The ministry can also order a business person to replenish its stock. The rule here seems to target curbing inflation and meeting consumer demands. Conferring such power on a government organ might create unwarranted interference on business decisions of traders. However, such power is limited to basic goods
 and this has a sole purpose of protecting consumers. Article 5 of the same proclamation prohibits abuse of dominant position, while article 7 prohibits horizontal relationship between traders having detrimental impact on competition between business persons. 

Business persons should observe the rights of consumers provided under the Trade Competition and Consumers Rights Proclamation No. 813/2013. Part three of the proclamation provides consumer protection in relation with distribution of goods and services. Article 14 (1) of the proclamation provides that consumers have the right to access information regarding the types and quality of the goods and services they are buying.  Article 15 (1) on the other hand provides the duty of business persons to display the price of goods. Any business person has the duty to display the label of the goods it is selling. The labels include the name, place of manufacturing, quality and the likes of the good as per article 16 of the same proclamation. In case of defect consumers are guaranteed with the right to replacement of the goods and services within 15 days from purchase.
    

Apart from zoning analyzed above cost of real estate is another issue to consider while dealing with efficiency of distribution services. The cost of real estates in Ethiopia has been increasing from time to time, in spite of a sharp difference in price between urban, sub-urban and rural.
 There has been growth in the real estate development in the country with the building of malls and shopping areas in main cities. Inadequate supply of mortgage, high focus on luxurious and expensive buildings, restriction in land ownership, insufficient supply of malls are some of the factors that contributed to immature growth in the real estate and high price there by.
 The obstacles in real estate development entangles the distribution service as storage and out lets such as super markets and hypermarkets, offices for commission agents and franchise services highly depend on it.  

Import laws can impose restrictions on distribution service. Liberal import service facilitates the distribution service. It enables investors to import products and create efficient value chain system.  Despite, popular opinion that import services are reserved to domestic investors under the investment proclamation and regulation;
  there is no such rule under the laws to this effect. Article 4 of the Investment Incentives and Investment areas Reserved for Domestic Investors Regulation number 270/2012 provides areas in which foreign investors are not allowed to invest in by providing negative list. Article 6 of the same regulation lists investment areas reserved for domestic investors. Under both of the provisions, there is no mention of import business. However, importation of Liquefied Petroleum Gas (LPG) and bitumen is explicitly permitted for foreign investors as per schedule no 13 and article 4 (1) of regulation 270/2012. In practice however, import is not allowed for foreign investors. Should import be allowed for foreign investors, is another research topic yet, there is a clear connection between restricted import system and efficiency in the distribution service.
Trading right is one of the issues to consider while liberalizing distribution services under mode three. Countries stipulated under their accession protocol to allow trading rights to foreign enterprises to import products from abroad.
 China for instance stipulated under its accession protocol that, three years from its accession period, it will allow local established foreign enterprises to be treated in the same way as local enterprises when it comes to importing and exporting.
 Liberalized import service enhances competition there by boosts efficiency of distribution service. However, there is no legal requirement for countries to necessarily liberalize import and export trade. 
 3.3.2.3 Mode Four Incumbents 
Movement of natural persons; mode four supply of trade, is not one of the areas where developing and least developed countries liberalize. As mentioned above developed countries have also refrained from taking commitments which otherwise would have been beneficial to developing nations. Liberalizing this mode would reduce access of domestic employees to domestic jobs. The other rationale is social security.
 Increased pressure on social service and lack of integration by employees that move to such countries, have caused resistance by western countries from committing under mode four.
 
In Ethiopia, unemployment rate was reported to be 16.80 in 2015 with urban unemployment rate 17.5.
 Despite reducing trend of unemployment in the country
; the impact of even lower unemployment on the GDP is very high. Article 174 of the labor proclamation 377/2003 provides that any foreigner may be employed in any type of work in Ethiopia where it possesses a work permit given to it by Ministry Labor and Social Affairs. There is no restriction as to the type of job as long as there is work permit. However, granting work permit is the discretion of the ministry. If the ministry deems that the person is not required for the job; it might cancel the work permit.
 The work permit is granted for three years subject to variation by the ministry and renewal every year. In addition service charge might be imposed on granting, renewal and replacement of work permit.
 

Looking at the investment proclamation no 769/2012, it seems Ethiopia has liberal policy on the importation of foreign labor force to the country. The proclamation under article 37 (1) allows investors to employ expatriate experts so long as they are qualified for the operation of the business. Sub article 2 of the same article imposes a duty on the investor to replace such experts with Ethiopians in limited period of time after arranging trainings for Ethiopians. The provision does not specify such period of time.

 Foreign employment is more regulated under the foreign employment directive.
 According to article 7.3 of the directive the employer shall provide the period with in which the foreign expatriate shall be replaced by Ethiopians who are given training in the respective fields. In addition article 8.1 of the directive provides that the investor shall provide periodic report as to the progress of the training provided to domestic workers. As per article 7.2 of the same directive the employer has to provide proof that the employee has been replaced by an Ethiopian up on lapse of the period in which the expatriate is hired except for temporary posts like machine planting, supervision and auditing.  

The experts permitted to work in the country as per the proclamation and the directive mentioned above need to have a work permit.
 The permit is granted for not more than 3 years with possibility of extension.
 When the work permit is extended, it shall be done so for 3 years time. However, the directive does not limit how many times the work permit can be extended. Reading article 10.3 together with article 15 of the directive, it looks that the work permit would be extended so long as the expatriate is needed for the job or the replaced Ethiopian is unable to work on the post.
 It is unquestionable that the way mode four is regulated under this directive is susceptible to abuse. The three years limit does not serve much purpose unless the extension is properly regulated.

 The foreign employee shall work only in the place indicated on the work permit. In addition to experts, investors are guaranteed to employ foreign top level managers in their enterprises. Unlike employment of experts, there is no time limit for the employment of expatriate managers; neither there is a duty to skill transfer to replace foreign managers by Ethiopians.  Article 6.6 of the expatriate directive reiterates that the investor can heir foreign expatriate at top management level. Article 15.2 of the same directive provides that up on the request of the investor, the work permit granted to such top level managers may be renewed. From a simple textual interpretation this can be indicative of the fact that the permit may not be renewed as well. The ministry might use the parameters set under article 15.1 of the directive to deny renewal.
 However, denying work permit or renewal of the same goes against article 37 (3) of the investment proclamation 769/2012 which provides with strong words that there shall not be restriction on investors who want to heir foreign expatriate at top management level. 

Foreign representatives working on behalf of their mother company abroad can be granted permission for the activities they do on behalf of their company such as distribution of their products in Ethiopia as per article 6.3 of expatriate directive. The same provision provides that, such permission is subject to the fact that this wouldn’t reduce the opportunity of domestic workers. 

3.3 Benefits of liberalizing distribution service in Ethiopia
Liberalization of service sectors in developing countries plays pivotal role in stimulating growth through enhanced facilitation of trade in goods and service. Liberalization in distribution service is highly related with efficient trading in goods which directly affects trading goods. Hence, there is a two way benefit in efficient distribution service; one from producers’ side and one from consumers’ side.

Liberalization of distribution service increases efficiency in couple of ways. It increases labor productivity and its contribution to the GDP. Though it is difficult to clearly identify labor to output contribution of liberalized distribution market; increased economies of scale as a result of introduction of large outlets is unconcealed. Several studies have indicated the same.
 As the experience in other countries such as China shows, as studied above, liberalization increases product variety available to local consumers. It enabled poor consumers in China to have access goods with lower price compared to pre-liberalization era. In China, it was also observed that liberalization of distribution services enabled rural residents to have access to organized retail outlets.  
Efficiency results from reduced distribution margin manifested on reduction in price. The increased number of distributors will increase competition. Distributors tend to compete with one another with reduction of price and increase in quality which is to the benefit of consumers. The average and the poor consumers will benefit from such competition. Liberalization of distribution service internationalizes the sector and it enables efficient distributors to operate in the country. Such distributors will bring their already established brands and economies of scale to provide cheap but quality products for consumers. Whether distribution service in Ethiopia is efficient or not is something that needs deeper econometric study in each of the sub-sectors as per the definition of the WTO. However, the government has noticed there has been market failure in supply of products as a result of hoarding of goods, creating artificial price by exclusive importers and through lack of skill in market strategy.
 It is also in the view of the government that liberalization might enable consumers to have access to variety products, reduced price and availability of quality products. Low purchasing power of most consumers in Ethiopia has placed the country among the least 48 countries with low purchasing power.
 Liberalization will enable the majority to have access to goods.   
 In countries like China for instance as mentioned above, dismantling restrictions has helped achieve consolidation and modernization and there by ensured efficiency gains from liberalization of the sectors.
 Liberalization allows sophisticated companies to operate in the country. These companies engage in consolidating products through ordering, picking, packing, value added services, loading, shipping out from warehouses and delivery. Consolidation is an effective player in the supply chain management and it determines prices.
 Distribution services with strong financial basis and experience in the sector; efficiently consolidate goods and make it available to the domestic market. However, there is also fear that consolidation might lead to anti-competitive behavior. In the United States for instance, 50% of the wholesale trade revenue is earned by only 1% of the wholesaling companies.
 This might at the end of the day lead to monopolization.
Liberalization of distribution service introduces organized distributors with technical capacity. This will have a contribution in reducing cost of providing services and reducing prices as well. It will also enhance efficiency in other sectors. For instance, the fact that the organized distributors can engage in transportation of the goods from where the production takes place raises efficient value chain which reduces wastage of production especially for agricultural products. On the other hand, as in the case of any other investment, liberalization of distribution services increases inflow of foreign capital. However, this can be contested as the sector might as well suffer from the thin foreign currency reserve available and it could also be burdensome to the already existing low foreign currency reserve. 
Ethiopia has introduced industrialization policy with the aim of substituting foreign products with domestic products. The country encourages small and medium scale enterprises engaged in production of different goods. These enterprises have smaller capitals. The industries which have higher capital are more focused on production than distribution. In fact producers are restricted as per article 7 (2) of Trade Competition and Consumer Protection Proclamation no 813/2013 from distributing their products except for opening a retail in the premise of the industry. More competition among those who supply in puts to the industries and those who buy the end products from the manufacturers will ensure efficiency in the supply chain. 
Currently, Ethiopia has its focus on labour intensive industries. Textile factories are migrating to the country from different countries like Turkey. Inputs to these factories include chemicals, threads, polyester and cotton among other things. Most industries have direct connection with the producers of these products. However, interview subjects mentioned efficient wholesalers would have helped in reducing the company’s production time and increase availability of inputs.
 On the other hand, as per responses from interviewees textile products produced locally are highly competitive in the domestic market. These products have good market share. Yet, the products are sold with high price margin set by distributors.
 For instance, carpet produced by MNS manufacturing PLC is sold for 109 Birr per 1m2 to wholesalers from the factory. Wholesalers on average sell this product to retailers for 180 Birr. The product price becomes 220 Birr and above when it reaches the hands of consumers.
 This clearly shows there is high price margin in the distribution of the product.  On the other hand, one of the supply side problems of the textile factories is lack of quality cotton. During collection of cotton, farmers due to lack of skill, contaminate the cotton which has followed in wastage of the product.
 In the present day distribution service, suppliers engage in extra services like providing standards, providing training for farmers on meeting such standards the like. This will enable to link quality product to the industry.  
As part of the industrialization policy, Ethiopia is trying to close the supply side problems of the industries in the country. For this reason the country has adopted a warehouse scheme called bonded input supply warehouse scheme as part of the export incentive scheme. A factory beneficiary of bonded input supply has the duty to engage in 100 percent export.
 This scheme has enabled domestic producers to have access to organized and regular input. It has curbed the long, fragmented and inefficient value chain system in the country. The inputs supplied to factories through bonded warehouse scheme are imported duty free; hence, the government transports the inputs to the factory. It also supervises the industries on whether they are complying with their export duties or not as article 12 of proclamation 768/2012. There are a lot of problems associated with bonded warehouses. So far this scheme only covers 10 percent of the total input transaction to domestic industries.
 There are times by which supply of inputs falls in shortage due to foreign currency shortage and lack of capital from the government. In addition, some purchasing departments of factories opt to buy from other suppliers to benefit maliciously out of the process. Liberalization of the wholesale service might help to curb such challenges.       
Distribution in mode three creates more job opportunity for domestic labor force which increases contribution to the GDP. Studies have indicated in Ethiopia that even the biggest supermarkets hire on average no more than 10 employees.
 The introduction of more distribution services will provide employment opportunity for many.  This yet has to be compared with the number of work force the liberalization process might wipeout of the economy.     

The spillover impact of liberalization of distribution service in Ethiopia is also undeniable. Liberalization will enhance technology transfer in marketing strategy, customer service, packaging and branding. Importation of skilled labor force will also enhance transfer of knowledge. Experience from China shows that liberalization has enabled domestic service suppliers transferred technology on management system, bar code technology, electric data, interchanging and global positioning system. Liberalization has enhanced the capacity of domestic investors through partnership agreements in Egypt. The collaboration has enabled domestic investors to have access to better technology.  
Efficient tax collection system is also the other spillover benefit. In an urban survey of the 247,000 retailers 90.3% of them do not have books of account while 6.2% of them have incomplete books of account
; likewise, 72.6% of the 12,094 retailers and 13.9 % of them have no books of account and incomplete book respectively. This is inefficient for tax collection purposes as it facilitates tax evasions. It is claimed that there is under collection of tax from distribution services; only 50% of what should have been collected. Yet, it is also in the view of the government that mere liberalization may not solve the problem as weak regulation is the main source of tax evasion and under performance in tax collection.
 It is also feared that, these new coming service suppliers might bring advanced tax evasions ways which would exacerbate the problem given weak control system in the country.
 
The spillover effects of liberalization is not only limited to technology transfer and efficient tax collection. It also has a gendered dimension. With increasing assimilation of women to the public life, women prefer to have access to convenient shopping spaces. This lowers their household burdens. Women in India has benefited from this as shopping has become a lot more easier, time saving and they are able to buy all under one roof. On the other hand, liberalization in India has stimulated investment in the real estate. The demand for well-situated and modern malls, increased investment in malls.    
Regulatory certainty is also an essential benefit of liberalization of the service sector in general. Member countries to the WTO are expected to make available rules that govern service provision which ensures certainty. On the other hand, the engagement of foreign service suppliers would create some line of accountability and reduce red tape. 

Generally, with growing population and growing percentage of urbanization; Ethiopia can benefit from liberalization of its domestic distribution service yet with cautiously devised liberalization strategy. Ethiopian consumers are becoming more and more quality oriented and desire the best value for money as any rational purchaser. Increased liberalization will widen options for consumers.  

3.4 Costs of liberalizing distribution service in Ethiopia

The costs of liberalization are mostly raised in relation to proliferation of foreign suppliers into the domestic market which could wipe out domestic distributors. Mode three liberalization of distribution service could have an impact on domestic service suppliers with limited capacity. Distributors with high economies of scale in other countries might use different strategies including imposing low price to win large market. However, the importance of traditional retailers for instance; which includes mom and pop shops is not easy to pull out of market as this retailers possess traditional market strategy that probably is hard to channel in modern markets.

The argument for protectionism has its basis on infant industry argument as small industries in developing countries need to be protected from stiff competition from foreign industries. Infant industry argument is based on a valid premise that firms in developing countries cannot fairly compete with firms in industrialized countries hence, need to be protected with domestic trade policies.
 The infant industry argument was first developed by Alexander Hamilton and Fredrick List.
 Later the argument was challenged by economists who agreed with the argument but added that the protection must be temporary and the industries must mature out of it.
 One of the reasons why infant industries policies keep failing in developing countries and the industries perpetuate to infancy is lack of credible exit strategy with time limit.
 Opening sectors gradually such as with foreign equity share would balance the need for protection and efficiency. It is argued that the distribution service is increasingly modernizing in Ethiopia. Facilitating smooth operation in the sector will enable the domestic service suppliers to strengthen their engagement in the efficient provision of their services. Given the government facilitates affordable land rent, efficient import and malls, domestic service suppliers will be able to efficiently provide their services, which would take us to the conclusion that liberalization is not needed to provide efficient service in the distribution services.
    
The first three modes of liberalizations have clear impact on the domestic hard currency reserve. Ethiopia has limited foreign currency reserve. Liberalization in these modes will increase export of foreign currency out of the limited reserve which is not economically feasible. Maintaining restriction on foreign exchange is pivotal for the first two modes of supplies. Regarding, mode three new coming distributors would want to distribute imported products. This will haul two-tiered problems. One it will depilate the foreign currency reserve in the country. Secondly, it will not benefit the domestic industries selling to local markets to have access to better and organized outlets as this was supposed to be the benefit. Liberalization of retail and franchise services in this regard might harm the domestic industry by promoting foreign products.
 One of the challenges to create market link between domestic producers and new coming distributors will be the fact that the producers do not fulfill the standards of the distributors. 
The other cost of liberalizing the sector is associated with the possibility of monopoly in the long run. It is argued that the old economics that liberalization increases, competition thereby reduces price is not workable anymore. With the dominance of Trans-National Companies in the global retail and wholesale services, if these suppliers are allowed to operate in the country, they are not at equal footing to operate in competition with the domestic suppliers.
 These suppliers might wipeout the domestic service suppliers and monopolize the market. In the long run, the domestic distribution service will be dependent on foreign economic actors which might even have far reaching effect to the extent that these companies might be used as political tools.
 
The possibility to reciprocity is one way by which benefits of liberalization can be measured. Comparative advantage in terms of service trade is the possibility to penetrate foreign market through mode four supply which is a much less negotiated and acceded form of trade in service. Hence, there is no reciprocal benefit for Ethiopia to benefit from liberalization in the distribution service. The other challenge can be lack of skilled human resource in the domestic labor market which can be exported to the western countries in distribution service. On the other hand, liberalization under mode four would increase the labor force supply which would reduce the opportunity of domestic labor force access to job. One similar note, it is the position of the government that, distribution service as one of the significant employers in the economy should be reserved to domestic investors.
 Distribution service doesn’t use sophisticated technology; hence there is no compelling need to attract foreign service suppliers in the sector.   
Chapter Conclusion 

Mode one and mode two trade in service in Ethiopia are restricted for foreign exchange reasons. The foreign exchange limit in the country is set at 1,000 dollars for people travelling abroad. Technical challenges such as lack of credit card system restrict mode one transactions. There is a high restriction under mode three in the three distribution services except for franchise. On the other hand restrictions on urban planning, zoning and opening hours are more liberal.

Franchise is one of the least regulated service sectors in Ethiopia. The current proclamation on commercial registration has provided that it will be regulated more under subsequent regulation by the Council of Ministers. Franchise business is allowed for foreign investors in Ethiopia. Moreover, it is less likely that the regulations will restrict the service sector more. 

Mode four services in Ethiopia are closed except for experts and top level management level expatriates. For the former there is a three years limit on period of stay subject to extension. Top level managers can stay without any restriction. 

The development of distribution service in Ethiopia is far-behind. There are limited organized wholesale and retail services. There is also undoubted problem of wastage and inefficiency in many sectors such as leather, livestock and food retail. The constraints are poor capital, lack of infrastructure such as suited transportation vehicles. Inserting foreign capital in the sector will enhance efficiency not only by reducing price but also by supporting other sectors such as the manufacturing industry and agriculture. Liberalization of mode four on the other hand increases transfer of technology.

There are costs that result from liberalization. Mode one and mode two liberalization drain the limited foreign currency the country has. Mode three liberalization might wipe out domestic service providers. However, this argument can be challenged with the possibility that the already existing service providers might be able to maintain their market share due to culture of the society to buy from these outlets and the market trend. Mode four liberalization on the other hand; reduces employment opportunity for the domestic labor force.                 

Chapter Four: 

Conclusions and Recommendations

  4.1 Conclusion 

Distribution services play crucial role in the economy of all countries. It contributes largely both to the GDP and employment. Distribution service in the UN classification constitutes Wholesale, Retail, Franchise and Commission Agent Services. The same classification is used in the WTO. It is not mandatory for any country to liberalize its trade in services, including trade in distribution services, upon accession to WTO. However, there are extensive negotiations with both big and small economies. 

The GATS has six essential rules. Four of the six rules are general rules applicable to every member despite commitments. These are MFN, Transparency, domestic regulation and recognition. The other two rules are specific obligations which are applicable to the extent of level of commitment: National Treatment and Market Access.  There are both opportunities and challenges to developing nations on liberalization of distribution services upon acceding to WTO. The opportunities include stimulation of growth through efficient allocation of resources and creation of more jobs. Less negotiation of mode four service supply as opposed to other modes in which developing countries have a less comparative advantage at, is a challenge. Similarly absence of safeguard measures under GATS as opposed to GATT is also another challenge. Moreover a more technical problem is lack of comprehensive data as to the exact impact of liberalization or otherwise of distribution service on the domestic economy.      

Ethiopia has already tabled its offer in trade in goods; not yet on trade in services. Despite absence of mandatory rule to liberalize Ethiopia should use the opportunity to undergo regulatory reform for the benefit of the country’s economy. Liberalization in distribution service ensures efficiency and consumer welfare through labor productivity, lower price increased competition and improved quality. Liberalization might have detrimental impact on the domestic service suppliers. It might wipeout small service suppliers. It can also reduce foreign currency reserve and can be burdensome on domestic labor force. 

Lessons from original member developing countries show that these countries have made little or no commitment in distribution service. However, recently these countries have gone through more regulatory reform and liberalization process. On the other hand, recently acceding WTO Members have liberalized more than the original developing countries WTO Members. Nepal and Cambodia has liberalized mode three substantially except for some specific trading activities. The countries have unbound mode four expect for managers, specialists and intra-corporate transferees. Nepal has restricted mode one and two on foreign exchange limit of 2000 USD. However, Cambodia didn’t impose restriction except for grace period it took and lapsed in 2008. 

Distribution service in Ethiopia is highly restricted compared to its developing nations and least developed nations counter parts. Mode three is most restricted except for franchise services. The country will benefit out of quality products and reduction in price upon liberalization. Opening the domestic market enhances efficiency in the sector through proper resource allocation. Moreover, technology transfer will also advance transfer of knowledge to citizens in the sector. 

As Ethiopia is a country with policy of industrialization; international outlets will benefit both the industry and the backbone of the country’s economy, agriculture, through efficient value chain. Likewise, employment opportunity, increased inflow of foreign currency and regulatory watchdog to reduce red tape are also pivotal benefits. As mentioned above some of the costs can be stiff competition to domestic suppliers, reduced domestic currency reserve and narrowing the domestic employment opportunity.      

4.2 Recommendation 

Ethiopia has not yet tabled its offer of trade in service on its negotiation upon accession to WTO. As any country struggling with many economic challenges the country would try to get the best out of its accession to the organization. Weighing the benefits and the costs of liberalization and with an effort to reduce the disadvantages of the accession process the country should choose the best composition of liberalization.

Ethiopia should take the following lessons from recently acceding WTO members. Cambodia refrained from imposing limitation on foreign exchange under mode one and mode two; however, Nepal imposed 2000USD foreign exchange limitation under both modes. Ethiopia should maintain its restriction on mode one and mode two as the country has limited foreign currency reserve.
 Regarding mode three the country should liberalize commercial presence of foreign distribution service suppliers. Likewise, the government should pull itself out of such commercial activities. The private sector should freely be the engine of commercial activities. Price restrictions should also be lifted for the market to operate by itself. It is viable to take policy lessons from recently acceding countries such as Nepal and Cambodia to liberalize mode three progressively. To begin with Ethiopia can open the sector through foreign equity ceiling. Lesson can be learned from Nepal’s progressive liberalization. Nepal allowed 51% foreign equity which progressively increased to 80% in 2009. In addition Ethiopia should also try to protect small retail firms owned by domestic investors. Experience from the accession of the Cambodia shows that, this can be curtailed through imposing minimum area in which the foreign retailers shall open outlets in. Cambodia imposed a minimum area of 2000m2 for foreign retailers. 
Both Nepal and Cambodia reserved restriction on some goods with strategic importance or the countries. Nepal liberalized wholesale and retail sector except for electronics while Cambodia did the same except for vehicles. Ethiopia can use the same experience to purposefully protect some domestic industries.   

Under mode four it is essential to take Kenya’s experience. Ethiopia should maintain restriction on foreign employees except for managers. In other cases it should only allow movement of natural persons; only when a person with the same skill and knowledge is unavailable domestically. Ethiopia has not imposed the maximum period within which work permit for expatriate experts should be renewed to. Lessons from Cambodia’s accession show that, Cambodia allows for three terms renewal of work permit with maximum period of ten years. Ethiopia should provide this maximum renewal time. This will allow domestic employees to have access to employment. It will also ensure technology transfer since investor will have no choice but to give training to locals to replace foreign experts. 
Technically, the country should enhance its logistic system and import procedures to benefit out of liberalization. The country should also enhance infrastructural development to enable farmers benefit from liberalization process and to boost the efficiency of value chain system in the country in multiple ways. In the same manner, to fulfill its’ duty of transparency, Ethiopia should increase the respective institutional capacity to make all the rules, regulations and treaties available for public access. 
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